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The Statement of Need and Reasonableness'
Minnesota Env1ron;:;ta1 Quality Board
Proposed £nv1ronmenta1 Review Program Rules
Th1s Statement of Need and Reasonableness will ut1lize the
- is}lgwlng format for a- paragraph by-paragraph" discussion of ‘the proposed SO
1. . Authority ' _Efbﬁ
“1I. History of Environmental Review in Minnesota
I11. 1980 Amendments to the Minnesota-Eovirohmenta]wPolicy Act
IV. Rule Drafting Process in Preparation of these Pfopoeed Rules
V. Substantive Discussion of the Proposed Rules
A. Introduction to the Rules :
1. Introduction to Chapter
a. Introduction to Section
: - : ‘ (1) Statement of Rule as proposed
- e o (2) Biscussion of Proposed Rule including:

T - (a) An exp]anat1on of the origin of the
_ provision; : : .

) . (b) . Explanat1on of how the provision differs
from the existing rule, if app!icable,

(c) Statement of the need for this prov151on-
{d) Statement relating to #easonableness of the
prov1s1on, 1nc1ud1ng a discussion of aiternative methods of addressing .
- the need; . .

: () Br1ef d!scus:1on of any public conment or - _
r-mifrnuprv\’ ral; f1nu to the provisinn. if anplicakle. . . .

VI. Information on Procedures for Providing Comm:iit

" NOTE: Definitiths and}abbreyiations used ‘in the proposed rules are
' incorporated in -this Statement of Need and Reasonab!e1es<.
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expense on proJects For which a quality draft £IS has been prepared and
serves as an iacentive for producing quality draft-€ISs. This require-
- ment was not included in the current ru1es.

Subparagraph three Tists those persons that must receive a copy
of ‘the Final £IS. - Under ‘the current rulas the £38 is required to :
devnlop and maintain a distribution 1ist of those persons that wst ‘.
receive copies of the final £IS.  That list is'not a part of the curcent
rules. The total number of persons mandated by the EQB distribution
list is approximately 35. Under the proposed rules this list is incor-
porated within the rules. The total number of persons mandated by the
proposed list is approximately 20. The EQB will continue to maintain a
tlist of addresses for these persons. . -

Subparagraph three incorporates all persons on the distribution.
Tist who receive copies of the entire draft EIS. This list incorporates
persons closely involved with the project and persons with respon-
sibilites relating to the implementation of the state environmental
review program, Justification for the inclusion of these persons is
incorporated in_the justification relating to 6 MCAR § 3.031 E.J.

: This subparagraph also mandates the submission of a copy of the
final £15 to those persons that submitted substantive comments on the
draft EIS. Submission of substantive comments is deemed to indicate
sufficient interest in the act1v1ty to warrant receipt of the final EIS
to facilitate review of the RGU's response to the comments. Other per-
sons expressing an interest in reviewing a copy of the final EIS should
- be supplied with a copy within reasonable constraints. Public review of -
the final £IS is needed to enable public input relating to the deter-
mination of adequacy of the final EIS.

. Subparagraph four notes that the copy of the ffna] EIS sub-
m1tted to the EQB staff, pursuant to the distribution requirements of
subparagraph three, serves as notice to EQB staff to publish notice of
availabitity of the final EIS in the EQB Monitor. This provision elimi-

"nates the necessity of a separate notiTication requirement. This notice
provision is the same under the current rules. .

Subparagraph five delineates the requ1rement that the RGU prov-
jde a press release, relating to the notice of availability of the final
EIS and the opportunity to.comment on its. adequacy, to a local
newspaper. This requirement is for the purpose of facilitating local
comment on the proposed activity. The current rules have a s1milar
pubtication reguirement.

) Subparagraph six outlines the content requirements for the:
notice of availability as.published in the EQB Monitor and the local
néwpaper. This subparagraph is included to assure that uniform and ade-
quate information be made available to interested persons. This content
requirement is similar to the content requ1rement of the notice pursuant
. to the current rules.

6 MCAR § 3.031 G. Determination of Adoquacy.

1. The RGU shall make the determination of adequacy on the fipal

‘ EI% unless notified by the tQB, within 60 days after publica-
Tion of the preparation notice in the EQB WMonitor, That The E(8
will make the determination.” Tn making the decision to inter-
vene in the determination of adequacy, the EQB. shall censider:.

Ca. A request for intervention by the RGU;

b. 'A request for intervention by the proposer of the
action;

c. A request for 1nterveotion by interested parties;

d. The ability of the RGU to address complex issues of
the EIS and
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a. ‘hether the action is multi-jurisdictional.

2. Interesfed persons may submit written comments on the adequecy ‘
of the final EIS to the RGU or the EQB, 1F applicable, at any '
time prior to the final. determination of adequacy. :

3. The determination of adégquacy of the final EIS shall be made at
Teast ten days after publtcation in the EQB Menitor of the
notice of availability of the flnal [

4. The determination of adequacy of the finai EIS shall be made
within 280 days after the preparation notice was published in
" the EQB Monitor untess tne time 15 extended by consent of the
parties or Dy the Governor for good cause. ) .

5. The final EIS shall be determined adequate ff it:

a. Addresses the issues raised ln-SCOPIHQ so that all

questions for which inTormation can be reasonably uhtained =

have been answered,

b. Provides responses to the substantive comments reeeived
during the draft EI5 review concerning issues raxsed in

Scoping; and

c. Mas prepared in substantial compliance w1th the g;pcedures
- of the act and these rules.”

6. If the RGU or the EQB determtnes that the EIS is inadequate,
the RGU shall have b0 days in which to prepare an adequate EIS.
The revised EIS shall be-circulated in accord with & MCAR §
J.G31 F. 3.

7. The RGU shall-notify 411 persons receiving copies of the final
ETS pursuant to 6 MCAR S 3.031 F. 3. of 1ts adequacy decision
Within five days of the adequacy decisjon. Public _notice of
the decision shall be published in the EQB Monitor.

DISCUSSION: ‘This paragraph is inctuded to provide guidance to the RGW
relating to the procedures and standards to be used in making the deci-
sion on the adequacy of the.final EIS. This paragraph incorporates
several significant legislative changes and, therefore, significant
changes to the current rules. It alseo 1ncorporates an increase in defi-
nition of the process when compared to the current rules. The change in
structure and fncrease.in definition is proposed in an attempt to deal
with misunderstandings and questions that have devéloped during the '
implementation of the current rules. These changes are further necessi-
tated by the fact that the responsibility for making the decisions on
the adequacy of the final EIS has shifted from the EQE to the RGY as a:
resutt of the legislative changes. Therefore, ¢lear standards and-pro-

© cesses are necessary for’ un1form implementation of these. rules

Subparagraph one is included to comply with Minn. Stat. §

1160.04 subd. 2a (g). This represents a significant change from the

current rules. Under the current rules, the EQB makes all deter-
minations on the adequacy of final EISs. This change is incorporated as
a part of the legislative intent to shift responsibility for the imple-

‘mentation of these rules to the unit of government most responsible for.

tha reaslation of an activitv. The standards for consideration of EQB’
intervention are inctuded in response ta public comment reflecting the
fear that the EQB would intervene in all EIS determinations. €08 inter-
vention is most likely. to occur only when a documented request for
jntervention is received. It is anticipated that a request for inter--
‘vention may be submitted by the RGU in cases where the decision may be

‘extremely controversial locally or where the RGUY feels that technical

jssues are beyond the ability of the RGU to analyze effectively. A
request for intervention may also be submitted by the proposer in cases -
where the RGU is clearly antagonistic-to a proposed project and thé pro-

poser feels the RGU will not provide an objective appraisal of the
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potantial impacts or in cases where local opposition to a project may
provide undue political influence on the determination. A request for
intervention may also be submitted by interested parties in cases where
the RGU is clearly in favor of a proposed project and the interested
parties fael the RGU will not provide an objective appraisal of the =
gotantial impacts or in cases where political influence may have an’
impdct on the.detarmination.

f- . In addition to requests for intervention,. the EQB shall con-

sider the abilities of an RGU to effectively analyze the final EIS and
projected impacts. There should be some measure of difficulty in the .

. analysis to prevent the use of the EQB merely as a scapegoat for politi-
cally sensitive decisions. In addition, multi-jurisdictional cases are
more likely to be subjected to EQB intervention. If ‘several governmen- -
tal units are invelved, it is more likely that there will be legitimate
differences of opinion on the relative impacts and merits of the
“activity, If the ultimate decision rests with only the RGU, it is more
1ikely that the EGB will deny intervention and Teave complete decision

making authority with that unit of government. '

L :

. Subparagraph two is incorporated to allow all interested per-
sons the right to submit comments relating to the adequacy of the final - -
EIS. If the RGU is making the decision, comments should be submitted
directly to it. 1f the EQB is making the decision, comments should be.
submitted to the EQB. Under the cuirent rules, interested persons are’

- allowed to submit comments relating to the adequacy of the fipal EIS.

Subparagraph three is included to provide a.waiting period

before the determination of adequacy can be made.. The purpose of the

waiting period is to give interested parties an opportunity to obtain

and review the final EIS. .It is also a means of discouraging prejudge-

ment of. the. final EIS by the RGU.” The waiting period is limited to-ten

days because a longer time period would make it difficuit for the RGU to .-~

comply with the overall statutory time constraints. It should be noted ! }

that in reality ten days is approximately 14 days when viewed in light o
. of the definition of days. ' ' ’ :

- Subparagraph four is included to comply with Minn. Stat. §
116D.04 subd. 2a (g). This represents a significant change from the
current rules. -The 280 day statutory time period is measured from the |
date of publication of notice of ifs preparation to the date of its ade--
quacy determination. At the time of notice of publication the RGUY
should have its consultants and preparation schedule established to -
enable prompt commencement of prepartion. The publication date in’the
EQB Monitor was selected to enable a predictable date and because publi-
‘Cation 1§ Tree to the RGU. The current rules contain similar publica--
tion requirements. The RGU must make an adequacy determination prior to-
the expiration of the 280 day time clock. This may be either a deter-
mination that the EIS is adequate or that the EIS is inadequate. If the
£15 is determined adequate, gqovernment units have 90 days to make .
required permit decisions relating to the project, if the information -
for those permits was gathered concurrently with the information for the
EIS pursuant to the scoping process and as noted in discussions relating.
to 6 MCAR § 3.030 E. 3. c. and 6 MCAR § 3.031 H. If the EIS is deter-
mined to be inadequate, the RGU has 60 days in which to correct the ima-
dequacies as noted in the discussion relating to subparagraph six.

. Provision is provided for.unusual cases in which compiiance with this-
schedile is impossible. The leégisliative-intent is to keep this as a.
rigid time constraint: therefore, the consent of the governor or mutual.
consent of the arfected parties, 1.8., TNE Prupuser and iho Rau, 13
required. MNo standard is provided for the governor's decision.

\

. Subparagraph five sets the standard for the adequacy deter-

" mination by the RGU. The proposed standard is an elaboration upon the
standard set forth in the current rules and reflects changes in the
legisiation relating to scoping. The base standard relates to the

" requirement that proper procedures, as established by Minn. Stat. ch.
116D. and these rules, were followed in’ the preparation of the EIS and N
that the issues raised in the scoping process were adequately addressed ;
- including adequate responses to public questions relating to those
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