q

Y

This document is made available electronically by the Minnesota Legislative Reference Library as part of an
ongoing digital archiving project. http: IIWwWw. Ieg state.mn.us/Irl/Sonar/sonar.asp

/T8

The Statement of Need and Reasonab1eness
Minnesota Env1r0n;2;tal Quality Board
Proposed Environmental Review Program Rules
This Statement of.Need and Reasonableness will utilize the
fo110w1ng format for a paragraph- by paragraph d:scuss1on of the proposed
rules: . .
I. Authdrity.
I1. History of-Environmenta1 Review in Minnesota C
III. 1980 Amendménts to the Minnesota Environmental Policy At
IV. Rule Drafting Process in Preparation of these Propqsed Rules
Y. Substantivé Discussion qf the Proposeﬁ Rufg? .
A. 'Introductioﬁ to the Rules |
| l; _ Introduction to Chapter

. a. Introduction to Section

(1) Statement of Rule as proposed )
(2) Discussion of Proposed Rule including: R

_ {a} An explanation of the origin of the
provision; :

“ (b} Explanation of how the prov1s1on d1ffers -

from the existing ru1e, if applicable;

{c}) Statement of the need for this provision;

(d} Statement relating to reasonabieness of the
provision, 1nc1ud1ng a d1scuss1on of a]ternat1ve methods. of addressing
the need

{e} Brief discussion of any public comment or
controversy reiat1ng to the prov151on, if app11cab1e. L

VI. Information on Procedures for Providing Comment

NOTE: = Definitions and abbreviations used in the proposed rules are
incorporated in this Statement of Need and Reasonableness.




1. AUTHORITY

These rules are proposed to implement the 1980 amendments to .
the Minnesota Environmental Policy Act, Minn. Stat ch 116D. Ex1st1ng
rules 6 MCAR § 3.021 through 3.032 are deleted in their entirety and are
replaced by proposed rules 6 MCAR §§ 3.021 through 3.041. Existing
rules 6 MCAR §§ 3.033 through 3.047 are amended to become 6 MCAR §§
3.042 through 3.054. These sections contain minor revisipns as
indicated. Rules 6 MCAR §§ 3.055 and 3,056 replace the existing rule. 6
MCAR § 3.025 G.

Specific author1ty to promulgate rutes relating to the
Environmental Review Program is granted under Minn. Stat. § 116D.04,
subd. 5 {a} and Minn. Stat. § 116D.045. "General rule-making authority.
is given the Environmental Qua11ty ‘Board in Minn. Stat. § 1160 04 and
Minn. Stat. Chap. 116D.

11. HISTORY OF EMVIRONMENTAL REVIEW IN MINNESOTA

The concept of environmental review was spawned in the late
1960s with the developing environmental conscience. .Its purpose was to.
implement environmental protection as a matter of public policy and tg
utilize the Environmental Impact Statement (EIS) as a planning tool in
the decision- -making process. Environmental review does not of itself
make decisions: rather it provides necessary information to governmen-
tal units which they can utilize to make env1r0nmenta11y sensitive deci-
sions in the best interests of the pub11c. It has a further purpese in
allow1ng the pubTic to participate in decisions that affect them, The
intent is to prevent env1ronmental degradation by wise and 1nformed
decisions. }

Minnesota's Environmental Rev1ew Program was established by the
Minnesota Environmental Policy Act (MEPA)} of 1973... Companion
1egls1atlon, found at Minn. Stat. ch. 116C, established the Minnesota
Environmental Quality Board {EQB). Rules 1mp1ement1ng the process were
promu]gated in 1974 and remained in effect until 1977, Under the ini-
tial process all decision-making authority was centralized in the EQB,
The EQB decided on a case-by-case basis which projects were major
actions with the potential for significant environmental effects.

In 1977 the Env1ronmenta1 Review Program Rules were amended to
incarporate recommendations based on the history of the first three
years of the program. The most significant change was the decentraliza- .
tion of the process by aliowing local and state dgencies to assume more
author1ty in decisions on the need for EISs for proposed projects under
their jurisdiction. The agency that had the most approval authority
over a project was required to prepare an Environmental Assessment
Morksheet (EAW) to determine whether the project warranted an E1S. -
Dec1s1ons made by the responsible agencies were subJect to review and
reversal by the EQB. -These rules are currently in effect for the
Environmental Review Program and are referred to throughout this
Statement as. the "current rules”

During the 1979-80 legislative session, the EQB, a business
group, and an environmental group submitted proposa]s to the legislature
for revisions to MEPA. The EQB staff was given these three proposals
and told to work out a compromise. The staff drew elements from each of
the three proposals, theé new Council on Environmental Qua11ty
-regu]at1ons, and existing processes. in other states, and developed
compromise legislation. This draft legistation was submitted to the
Tegislature and served as the basis for amendments to MEPA ‘which became .
Taw on April 3, 1980. . ,

1980 AMENDMENTS TO THE MINNESOTA ENVIROMMENTAL POLICY ACT

The main elements of the amended MEPA include:

- 1. . Further decentralization of decision-making authority %o
allow Tocal units of government and permitting state agencies to make
finalk adm1n1strat1ve decisions regard1ng the need for and adequacy of



envirenmental review. The EQB retains the authority to make rules
governing the environmental review process, however, the EQB may inter-
vene only at specified times during the process. Local and state agéncy
administrative decisions may no longer be appealed to the EQB. Appeals
must be filed directly in district court.

2. Establishment of specific thresholds for projects and )
impacts that will automatically require preparation of an EAW or EIS to
assure greater predictability in the process. Categories of projects
which are exempt from environmental review were also required.

3. Estab]1shment of strict time 11m1ts for the preparation
and review of environmental documents.

S 4, Encouragement of citizen participation early in the pro-
cess of environmental review to promote a non-adversarial process. The
agency responsible for preparing the EAW must submit the EAW for a
30 day public review and comment period. The final decision on the need
for ‘an EIS is not made until after public comment has been received.

5. Establishment of a relaxed process of citizen initiation
of envirconmental review to enable citizen involvement early in the pro-
cess to promote non-adversarial interaction on controversial projects.

6. Provision for flexible content requirements for EISs. An
early and open scoping process is established as the first step in EIS
preparation. Through this process, only the relevant issues are ana-
lyzed in the EIS.  This provides for a shorter, more timely and less
expensive document that is more relevant and useable for decision
makers.

7.  Provision for alternative forms of environmental review.
The intent is to allow environmental review to proceed in the most
timely, cost effective. manner as long as the alternative process meets:
base criteria.

IV. RULE DRAFTING PROCESS IN PREPARATION OF THESE PROPQOSED RULES .

On April 7, 1980, a Notice of Intent to Solicit Outside Opinion
and Information concerning the revisions to the rules relating to the
Environmental Review Program was published in the State Register. EQB
staff began soliciting comments from the public and from governmental
units and prepared a working draft of the proposed rules to implement
the new legislation. This draft was submitted to -a task force for
review and comment. The task force consisted of representatives from
industry, state government, local units of government, environmental
groups, and persons knowledgeable with the history and purpose of the
environmental review in Minnesota. Task. force meetings were held
throughout the summer and fall of 1980. The product of the task force
was released as a public draft on December 19, 1980.

Throughout the drafting process, from April 1980 through July
1981, numerous meetings and discussions were held with individuals,
state agency personnel, and interest groups. It should be noted that
not all comments were incorporated. The rules as proposed represent a
balance of comments and recommendations received. .

The December 19 draft was mailed to all cities and counties in
-the state, as well as persons on the State Planning Agency interested -
persons 1ist. A series of public meetings were held across the state in
January 1981 to obtain comments on the December 19 draft. These com-
ments were “incorporated into a second public draft which was released on
March 19, 1981.

At its April 1981 board meeting, the EQB established a special .
committee of board members to conduct further public meetings for com-
ment on the March draft. A series of three public meetings were held in
May and June to receive comments on the mandatory categories, the review
process and the fiscal impacts of the proposed rules. Comments received
as a result of these meetings were incorporated into a third public '



draft wh h, was approved for hear1ng at the July 1981 EQB meeti
to, the. pub11c rev1ew )

esses.

are“avaﬂab}e for review at the EQB Office.

V. SUBSTANFIVE DISCUSSION OF THE PROPOSED, RULES

Introductmn to: the Rules:’

These rules were written and organ1zed in an attempt to, m@ke '
C publi
d,eC'l 51 on—makmg process and the 1mpertant ro'l

:tate pub11c understand1ng of

and w111 be avajlable to pr0v1de techn1ca1 ass1stance on an Yas ngeded”
bas1s. Th:s Statement of Need and:ReasonabTeness w111 be. used as the

unit to enable more effect1ve use by the pub11c ;
chapter is to prov1de a basic framework of reference he
substantive portions of the rules. Earlier drafts of this ¢
tained: additional language of an informative or ad
.anguage was deleted from the fipal draft and wﬂ]

ide’ te the Ru1e5

s1b111t1es'of var1ous part1es that may be 1nterested in a given
activity. .

Intrqdugtiah to 6 MCAR § 3.021: Authnrity, punpqse and,objegtiwee.'

This rule is bas1ca]1y introductory in. nature. It is provided
for the purpose of: sett1ng the stage and tone for the rest of.- the ru

; t &nd a]ternat1ve fhterpretatlons of the role'of en
rev1ew are relevant to. this rule.

The need for a rule of this nature was demonstratedtthrough the
pub11c review process. A]though environmental review rules have been in
effect for eight years, much of the pub]:c is upaware of the1r exi
or misinformed as to their puepose. ihe "Guide to, the Rules" will g
sqbstant1a11y further in exp1a1n1ng the purpose of env1ronment31 rev1ew

6 MCAR § 3.021 A. Authority.

These rules are issued by the Minnesota Environmental Quality Board
under guthority. granted in Minn. Stat. €h. 116D to TmpTement the

. environmental review procedures e§tab11shed by the M1nnesofa
Env1 ronmentaa Poi TCy Act :

-DISCUSSION “This paragraph is an abbreviated vers1on of 6, MCAR § 3.021
A. of the current rules. Nonsubstantive 1anguage was, de1eted o

It is not essential that the auth0r1ty for promulgating rutes
he canta1ned in the ru1es, however, it is included in this rule for the
purpose of d1rect1ng the reader to. the proper statute.

6 MCAR § 3,021 B.. Application.

These rules apply. to all gomernmentel actions. These rules. shall
apply to actions for which environmental review bas not been ini-




tiated prior to the effective date of these rules. For any action
for which environmental review has been injtiated by submission of a
citizens petition, environmental assessment worksheet, environmental
impact statement preparation noiice, or environmental impact state-
ment to the Environmental Quality Board prior to the effective date
of these rules, all governmental approvals that may be required for
that action shall be acted upon in accord with the prior rules.

DISCUSSION: This paragraph is new. It was added for the purpose of
clarifying to the public what types of projects may:be subjected to
environmental review procedures. The need for a definitive statement
relating to the proper application of current or proposed rules for
potential projects was voiced via the public participation process in
drafting these rules.

The definition of governmental action is statutory. To ,
understand the application of this paragraph, one should refer to the
definition of governmental action as well as the definition of activity.
Putting the two definitions, together, these rules apply to all forms of

" projects for which some form of government approval is required. This
could include projects that are proposed by government agencies; pro-
jects for which a government permit is required; projects which are in
part financed by the government; or projects that are in some way regu-
lated or approved by a unit of government. The activity subject to
environmental review is any phase of the project still subject to a
governmental action.

In understanding the applicability of these rules to governmen-
tal actions one should refer to the basic purpose of environmental
review.  Environmental review does not in and of itself approve or deny
proposed projects. The purpose of environmental review is to provide.
necessary information to enable governmental units to make informed
decisions regarding environmentally sensitive projects. The purpose of
the environmental documents used in environmental review is fto present
the information in a clear, concise manner as an aid in making informed
governmental decisions and for public review of those decisions. If
there are no governmental decisions to be made, these rules do not
apply.

The remainder of the paragraph is an attempt te clarify the
sTtuation regarding projects for which governmental consideration and
approval may overlap the effective dates of the current rules and the
proposed rules. This provision is needed because the rules as proposed
are s1gn1f1cant]y different from the current rules and definitive phase-
“in language is needed to minimize confusion. This provision states that
the current rules will apply for any activity for which environmental
review has been initiated prior to the effective date of the proposed
rules. This allows proposers or citizens to file environmental docu-
ments prior to the effective date of the proposed rules should they wish
a project be reviewed under the procedures set forth in the current
rutes. If proposers desire their project to be reviewed under the pro-
posed rules, they should wait until the effective date of these rules
before filing env1r0nmenta1 review documents. .

Potential problems that may be incurred in specific.cases are
offset by the need for a definitive phase-in date for the proposed
rules. It is anticipated that phase-in problems can be winimized by
advising potential proposers of the differences between the current
rules and the proposed rules prior to the effective date of the
phase-in.

. The principle area of controversy of this application is for
projects scheduled to receive governmental approvals near the effective
date of these rules. This is especially of concern if the project does
not fall within a mandatory category of the existing rules, but does
fall within a mandatory category of the proposed rules. For such
actions,: it may be in the best interests of the proposer to initiate
environmental review under the current rules. Proposers should
take note that: .




1. - The projected effective date of the proposed rules, assuming no
major problems, would be approximately April 1, 1982,

2. The preparation-and review of an EAW pursuant to a mandatory
EAW category could result in a 30-45 day time delay.

3.~ The preparation and review of an EIS pursuant to a mandatory -
£I5 category could result in a six to nine month delay.

4.  The procedures for considering citizen petitions are substan—
i tially expedited in the proposed rules.

“Earlier drafts of the proposed rules included examples of
situations in which these rules do not apply. That information was
duplicative of language in the exemption section of the rules. The
information was. deleted from this paragraph but is reta1ned at 6 MCAR- §
3.041 A.

6 MCAR §'3.031 C. Purpose.

The Minnesota Environmental Policy Act recognizes that the restora-
tion and maintenance of envirommental quality s critically impor-
tant to our welfare. The act also recognizes that human activity
has a profound and often adverse impact on the enviromnment. -

" A first step in achieving a more harmonious relationship between
human activity and the environment is understanding the impact which
a proposed action will have on the environment. Tne purpose of .
these rules 1s to aid in providing that understanding through the
preparation and public review of environmental documents. .

- .Envirpnmental documents under these rules shall contain information

* which addresses the significant environmental Tssues of a proposed.
action. This information shall be availaple to governmental units:
and citizens early in the decision making process.

Environmental documents prepared under these rules shall not be used
to justify an action, nor shall indications of adverse environmental
effects necessarily require that an action be disapproved.
Environmental documents shall be used as guides in issuing,
amending, and denying permits and carrying out other respon- -
sibiTities of governmental units to avoid or minimize adverse
environmental effects and to restore and enhance env1ronmenta1
qua11ty .

- DISCUSSION: This paragraph is an e1aborat10n of 6 MCAR § 3.021 B. of
the current rules: It represents an attempi to concisely summarize the
purpose clause of Minn. Stat. ch. 1160 and to briefly outline the func—
tion of environmental documents in fulfilling that purpose. .

This paragraph is of an introductory nature. It is included to
provide an overall context of the rules for the reader. This paragraph
is needed to make the rules a self-contained unit. Further adv150ny
Tanguage will be included in the "Gu1de to the Rules." .

6 MCAR § 3.021 D. Objectives.

The process created by these rules is designed to:

L. Provide useabie-information to the action's proposer, govern—
mental decision makers and the public concerning the primary.
environmental effects of a proposed action.

2. Pruv1de the public with systematic access to decision makers,
which will heTp to maintain public awareness of envirconmental
concerns and encourage accountability in public and private
decision making.

3. Delegate authority and responsibility for environmental review
to the governmental unit most closely involved in the action.




4. Reduce delay and uncertainty in the environmental review
process. .

5. Eliminate duplication.

DISCUSSION: This paragraph is new. This paragraph was added for the
purpose of offering to the public an overview of the intent of the
1980 amendments to the Environmental Policy Act. This section sum-
marizes the considerations of the Ieg1s]ature in deciding to amend the
act. A more complete discussion of the main elements of the new
legislation is provided in Section ILI, "198C Amendments to the
Minnesota Environmental Po]1cy Act", of this Statement. of Need and
Reasonableness. ’ :

This paragraph is included to provide a base standard for the :
reader to evaluate the effect1veness and 1ntent of the rules 1in meet1ng
the legislative directive.

Introduction to 6 MCAR § 3.022. Abbreviations and Def1n1t1ons

This rule corresponds to 6 MCAR § 3. 022 of the current rules.
A paragraph containing the meanings for acronyms used in the rules has -
been added to assist the reader. The current rules def1ne the mean1ng
of the acronym at the point of first usage. .

The list of definitions has been expanded from the ]1st of
definitions in the current rules. The purpose of a more comprehensive
1ist is to assist the reader in the proper interpretation of the rules.
Accepted definitions in common usage were used whenever possible.
Definitions are provided in full if the definition does not appear
elsewhere in state or federal statutes or regulations. For those terms
defined in existing state or federal statutes or regulations, the cita-
tion to the definition is provided. In those cases the complete defini-
tion is not repeated in an effort to minimize the Tength of the rules
and avoid duplicative printing costs. Complete definitions are prov1ded
in this Statement of Need: and Reasonab1eness and will be incorporated in
the "Gu1de to the Rules.”

Abbreviations and definitions are not numbered or lettered but
rather arranged alphabetically. This was done to minimize the -number of
printing changes that would be necess1tated in the event of the add1t1on
or defetion of an acronym or term.

The discussion relat1ng to definitions is -subdivided and pre— _
sented as a phrase-by-phrase discussion. This is done to facilitate
reading of this statement. The discussion provides only a justification
of the abbreviation or definition used. The justification of the con-

" cept and substantive use of the term is included in the discussion at
the point of use in the ru1es.- .

6°MCAR § 3.022 A. Abbrev1at10ns.

“CFR" means Code of Federal Regulations.

"DNR" means Department of Natural Resources.

"DOT" means Department of Transportat1on

"EAW" means environmental assessment worksheet.

"EIS" means environmental impact statement.

YEQB" means Env1ronmentai Quality Board

"HYTL" means h1gh voltage transmission, 11ne

- "LEPGP" means 1arge electric power generat1ng p]ant.

“MCAR" means Minnesota Code of Agency Rules.




“MEA" means Minnesota Energy Agency.

"MHD" means Minnesota Department of Health,

"PCA" means Po11ution-Contr01 Agencyf;

"RGU" means respons1b1e governmenta1 un1t

*use means. Un1ted States Code.

DISCUSSION: - This paragraph contains the complete spelling for abbre-
viations of terms used repeatedly throughout the rules. Abbreviations.
are provided for the purpose of shortening the written text of the
rules. Abbreviations used are standard abbreviations used by state and
federal agenc1es except for the abbreviation "RGU". . This is.a new acro-
nym meaning ° respons1b1e governmenta] unit," it replaces the term. -
"responsible agency" as used in the current rules,

6 MCAR § 3.022 B De'ﬁnitions‘

Act1on means governmenta1 act1on.

DISCUSSION Thts def1n1t10n isa part of a three—way definition that
includes the terms: action, activity, and governmental action. These
three definitions should be read in reference to each. other. This defi-
nition represents a’ change in the use of the term:as compared to the
current rules. This change was necess1tated by the 1egisiat1ve changes
A complete discussion of - the-reasons for making these-definitional - -
changes is found in the d1scuss1ons relating to activity and governmen-
tal action. The term "action" is used in these ru]es as an abbrev1ated
means of referr1ng to governmental action.

“Act1v1ty means the who]e of a project which w111 cause phys1ca1

.+ manipulation of the envirgnment, directly of" 1ndTFectl' “The deter-
miration of whether an action requires environmental documents shall
be made by reference to the physical activity 16 be undertaken and -
not to the governmental process of approv1ng the act1on. ’ i

DISCYSSION: This definition is identical to the. def1n1taon of action in
the current rules with one exception. I.e., the later part of the defi-
nition in the current rules lists examples-of actions that are npt

“included within the intent of the definition. This portion of the defi-

nition was deleted from the definition of “activity" and placed at 6 MCAR

§ 3. 041 Y, as "envernmenta1 Action” categor1ca1 £xemptions to the ryles

The change in term1no1ogy from “action” to “actiyity"
necessitated by changes in the Tegislation. Prior legisiation ¢i¢-ngt
include a definition of governmental actiony The 1980 amendments added
the definition of governmental action that is 1ncorporated inte these
rules. This ]eg1s]at1ve definition uses the term "activity" in the same
context that the term "action” is used in the current rules,

The essence of the def1n1t1on is that the whole project is

. included. If any part of a project results in the physical manipulation

of the environment, the whole project is subject to environmental
review. This 1nterpretat10n is.necessary- to- prevent p1ecemea11ng of
projects and potential approval of prOJects based on prior Jeopardy as
opposed to.the merits: of -the project.

The definition requires the phys1ca] man1pulat10n of the
environment either directly or indirectly.
in that virtually all projects will result -in phys1ca1 mantp
some manner. The dintent of this constraint, however, is to prevent
abuse of the environmental review process by using it as a sham for
objections based solely upon soc1o1og1ca1 or economic concerns
Although these concerns are vaiid and must be addressed in.enyironmental
documents, in and of themse1ves they are not sufflc1ent to tr1gger the
environmental review process.
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This definition must be read in concert with the definition of
governmental action. 1.e., even though a proposed project meets the
definition of activity, it would not be subject to environmental review
unless some form of governmental approval is required.

An alternative definition of activity was considered, but
rejected as a result of meetings with state agencies. In the alter-
native definition, plans, policies and programs were included. The
alternative definition is more in line with the definition of activity
as used by other states and as used in the National Environmental Policy
Act. According to the alternative definition, once plans, policies and
programs have reached the stage of a concrete proposal they would be
subject to environmental review. The alternative definition follows the
rationaie that environmental review should be done when decisions are
being made rather than at the level of actual project implementation.
This definition was rejected because of comment by governmental umits
indicating that if this definition were to be followed they would be
forced to engage in environmental veview in the preliminary stages of
deve1opment of plans and policies, programs, thus fncurring s1gn1f1cant
increases in costs and time delays.

"Agricultural 1and" means land which is or has been devoted to the
production for sale of Tivestock, dairy animals, dairy products,
poultry and poultry products, fur bearing animals, horticultural and
nursery stock, fruit, vegetables, forage, grains, or bees and apiary
products within the Tast five years. Wetlands, naturally vegelated
Tands and woodlands contiguous to or surrounded by agricultural Tand

shall be considered agricultural Jands if under the same ownership
and management during the period of aaricultural use.

DISCUSSION:  'This definition is patterned after the definition found. in

“the Minnesota Agricuitural Property Tax Law, Minn. Stat. § 273.111,

subd. 6, Part 22. This definition was selected at the request of the

Department of Agriculture for the purpose of promoting greater unifor-
mity in definition of existing state legislation. This definition is

needed because of the addition of mandatory categories relating to the
permanent conversion of agricultural lands.

Marginal lands frequently are used for agricultural purposes in
exceptional years. . Such use creates ambiguity as to whether the land -
should be classified as natural or agricultural. This definition clari-
fies that ambiguity by placing a five year 1imit on classifying land as

. agricultural. The definition is intended to be broad because of the

broad spectrum of agricultural interests in the state. Wetlands,
naturally vegetated lands and woodliands that serve as a part of the
total farm management are included in the definition because they may
have the potential for becoming agricultural ‘ands in the future and
because such lands serve a function in the management of the total farm
property

_The following alternative definition was considered:
"Agricultural Tand means land which has been cropped for agricultural
purposes within the last five years." This alternative language was
rejected at the request of the Department of Agriculture in favor of the
proposed language. The proposed language was considered to have greater
clarity, to be more consistent with other statutory language and to be
more protective of the state's agricultural land resources.

“Anima1 units" has the meaning given in 6 MCAR § 4.8051 B. 4.

DISCUSSION: Animal confinement facilities are regulated by the -
Pollution Control Agency pursuant to 6 MCAR § 4.8051. The definition
used in those regulations is utilized in these rules to promote
uniformity. The current rules do not have .a mandatory category relating
to animal confinement facilities. The proposed rules contain a man-

- datory EAW category at 6 MCAR § 3.038 BB. The term is also used in an
- exemption category at 6 MCAR § 3.041 R. This definition was added to

refer the reader to the proper source if the reader is not familiar with
the PCA regulations relating to animal conf1nement facilities.



The complete definition is not reprinted in these rules in an
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Ru1es.' As definéd at 6 MCAR § 4.8051
B. 4,, an apimal unit is:

"A unit of measure used to compare differences in-the produc— o
tion of animal manures that employs as a standard the amount of
manyre produced on a regular basis by a slaughter steer or
heifer. For purposes of ‘this rule, the f0]10w1ng equivalents o
shall app]y

"ANIMAL a UNIT:

" one mature dairy.cow 1.4 animal unit
one slaughter steer or he1fer 1.0 animal unit. *
one horse 1.0 animal unit
one swine over 55 pounds 4 animal unit
one duck .2 animal unit
one sheep - .1 animal unit

. -onge swine under 55 pounds ©. .05 animal unit
one turkey . . . : S .18 animal unit

" one chicken . ' _ .01 animal un1t

for animals not listed above, the number of animal units sha11
be defined as the average we1ght of the an1mal d1v1ded by 1,000
1bs." :

"Approval” means a decision by a unit of government to issue a per-
"mit or to otherwise authorize the commencemehi of a proposed
. act1V1ty

DISCUSSION: This definition was developed by_EQB staff and modified
through the public meeting process. The term “approval®™ is used, as
opposed to permit or authorize, in an effort to have a single word to
indicate that government action which would atlow the -commencement of a
prOposed act1v1ty

The definition differs from the definition in the current
roles. The proposed definition specifically refers to that point at
which the decision is made. The current definition allows vagueness in
interpretation by referring to the review of a proposed action and the
issuance of a permit. Review occurs prior to approval and issuance of a
permit accurs after the actual approval. The term as used in ‘the pro-
posed rules refers to that point in the consideration ‘of the ‘project at
which the governmental unit decision becomes finalized. This definition’
is proposed as a means of more accurately defining a critical po1nt of
governmental action.

"Attachad units" means 1h groups of four or more, each unit of*Which
shares one or more common wall with another unit. Develtopments con-
sisting of both atfached and unattached units sha]] ‘be considered as .
.an unattached unit development.

DISCUSSION: This definition was developed by the 'EQB staff as a result
‘of discussions at public meetings in regard to the residential cate- .
gories of these rules. This term is used in the mandatory categories at
6 MCAR §§ 3.038 R. 1. and 2. and 6 MCAR §§ 3.039 M. 1. and 2. The
current rules did not distinguish between attached and unattached un1ts
in the res1dent1a1 development categor1es

Justification for the inclusion of an attached vs. unattached-
differential is 1ncorporated in the justification for ‘the category. :
This definition is included because there is no standard definition-
're1at1ng to attached ‘housing un1ts and the rules will require c1ar1ty
for 1mp1ementat1on,

_ Four or more units was selected as the threshold for :
"attachment" because it was regarded as being a common minimal threshold
for most multiple residence developments. Duplexes and triplexes were
excluded because the impacts are more closely aligned to single family
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residences and because single family residences are commonly converted
to duplexes or triplexes upon change of ownership or family situation.
The common wall criteria was selected as being evidence of attachment.
Common wall is to be 1nterpreted as including above and below units.

Residential developments frequently include both attached unit
housing and unattached unit housing. An infinite number of combination
of attached and unattached units is possible. The alternative of deve-
loping a "formula" approach for assessing a percentage of units attached
vs. unattached was considered and rejected because it would be specula-
tive and would unnecessarily complicate the rules. The proposed
approach, f.e., treating all developments with a combination of attached
and unattached units as unattached units, allows the RGU greater flex1-
bility in project-by-project analysis of the 1mpacts

"Biomass sources" means animal waste and all forms of vegetation,
natural and cultivated.

DISCUSSION: This definition was developed by EQB staff and modified
through the public meeting process. The term is used in the mandatory
categories at 6 MCAR § 3.038 D. 1. and 6 MCAR § 3.039 D. 1. The current
rufes do not contain mandatory categories relating to fuel conversion
facilitieés and therefore, do not conta1n this definition.

The definition is intended to.be broad in scope. Technology
for fuel conversion facilities is at an early stage of development and
many possible forms of plant 1ife and animal waste could potentially be
used for the production of fuel. The alternative of developing a speci-
fic category for each potential type of fuel conversion facility was
considered and rejected. It was considered to he a more simple and
comprehensive approach to have a single category with a broad scope and
allow the RGU to determine the scope of the analysis on a case-by-case
bas1s

"Class I dam" has the meaning given in 6 MCAR § 1.5031.

DISCUSSION: Dams are regulated by the Department of Naturai Resources
pursuant to 6 MCAR § 1.5030 et. seq. The definition used in those requ-
lations is utilized in the proposed rules to promote uniformity. The
current rules do not have a mandatory category relating to dam
construction. The proposed rules contain a mandatory EIS category for
the construction of Class I dams at 6 MCAR § 3.039 Q. This definition
- was added to refer the reader to the proper source if the reader is not
~familiar with DNR regulations relating to dam construction.

: The complete definition is not reprinted in these rules in an
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Rules." As stated in 6 MCAR § 1.5031,

Class I dams are "those dams where failure, misoperation, or other
occurences or conditions would probably result in a loss of 1ife or
serious hazard, or damage to: health, main highways, high-vaiue
industrial or commercial properties, major public utilities or ser10us :
direct, or indirect, economic loss to the public."

"Class II dam" has the meaning given in 6 MCAR § 1.503i.

DISCUSSION: Dams are regulated by the Department of Natural Resources
pursuant to 6 MCAR § 1.5030 et.seq. The definition used in those regu-
tations is utilized in the proposed rules to promote uniformity. The
current rules do not have a mandatory category relating to dam
construction. The proposed rules contain a mandatory EAW category for
the construction of Class I1 dams at 6 MCAR § 3.038 W. 3. This defini-
tion was added to refer the reader to the proper source if the reader is
not familiar with DNR regulations velating to dam construction. .

. The complete definition is not reprinted in these rules-in an
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Rules." As stated in 6 MCAR § 1.5031,
- Class II dams are "those dams where failure, misoperation, or other
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occurrences or conditions would probably result in possible health hazard
or probable loss of high-value property, damage to secondary highways,
railroads or other pub11c ut111t1es or 1imited direct, or indiréct, eco-
nom1c Toss to the public.’ .

"Collector roadway" means a road that provides access to minor
arteridl roadways from local streets and adjacent Tand uses, ~

DISCUSSIOK: This definition was recommended by the Department of
Transportation as a means of consolidating the numerous definitions of
collector roadway in use across the state. The term is used in the man-
datory categor1es at 6 MCAR § 3.038 U. 1. The term is not used in the
current ru]es mandatory categories relating to highways.

It is the intent of this definition to apply to roadways of a
size between arterial capac1ty and local streets. " Collector roadways
are typically four lanes in w1dth and serve as -a means of access to
wajor areas of development.

"Construct:on means any acti§1ty that directly alters the
environment. Tt nclTudes preparation of Tand or fabrication of
facilities. It does not include surveying or mapping,

DISCUSSION: This definition was derived from the definition of
constryction used in the environmental review regulations of the State

of California. The term is used in the current rules but is not defined
therein. " This definition was added as an attempt to clarify the scope -

of the term as used in the proposed rules. The need for such definition
was indicated by questions from the public in the 1mp1ementat10n of the
current rules

The term as used in the proposed rules refers to those facets
of the proposed activity that physically alter or affect the environment.
including processes prior to the main stages of construction. This
definition is needed because all phases of a development which alter the
environment have the potential to affect the environment. It doeg not
include measurements or analyses needed to properly develop the
construct1on_p1an if they do not physically alter the environment.

"Cumulative impact” means the impact on the environment that resultis
from the incremental effects of the action in addition to other
past, present, and reasonably foreseeable future actions regardless
of what person underiakes the other actions. Cumulative Tmpacts can
result frem individually minor but collectivély s1gn1f1cant act1ons
tak1ng p]ace over a period of t1me

" DISCUSSION: This definition 1s an adaptation of the Council on
Environmental Quality defimition found at 40 CFR § 1508.7., The term is
used in the current rules but is not defined therein., This definition
was added to help explain the concept to persons not familiar with
environmental review processes.

The term is used with regard to those cases where environmental
review is more properly based on the summation of the impacts of indivi-
dual projects as opposed to the 1mpact of projects each taken . :
individually.

"Days" means that in computing any pericd of time prescribed or
allowed in these rules, the day of the event from which the .
designated period of time begins shall not be included. The last
day of the period so computed shall be included, unless it.is d
Saturday, Sunday, or a legal heliday, in which event the period runs
untiT the end of the next day that is not a Safurday, a Sunday, or a
Tegal holiday. When the period of time prescribed or allgwed is 15
-days or Tess, intermediate Saturdays, Sundays, and Tegal ho]1days
shall be excluded in the computation. ‘

DISCUSSION: This definition was taken from the current ruleé.
A clear definition of the term is needed because of the emphasis on
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establishing definitive time guidelines for environmental review
processes. This definition is consistent with the Office of Hear1ng
Examiner's def1n1t1on

"Disposal facility" has the meaning given in Minn. Stat. § 115A.03,
subd. 10. ) ]

DISCUSSION: Hazardous waste disposal facilities are regulated by the
Potlution Control Agency pursuant to 6 MCAR § 4.9001 et. seq.. Solid
waste disposal facilities are regulated by the PCA pursuant to & MCAR SW
1 et. seq. The statutory definition is utilized to promote uniformity.
The current rules do not have a mandatory category relating to hazardous
waste disposal facilities. The current rules refer to disposal facili-
ties for solid waste as sanitary landfiils. Regulation of these cate-
gories of projects have undergone major 1egis]ative changes since the
promulgation of the current rules. The proposed rules use the term in
mandatory categories at 6 MCAR §§ 3.038 0. 1. and P. 1., 2., and 5. and .
6 MCAR §§ 3.03% K. 1. and 2..and L. 1., 2. and 4. This definition was
added to refer the reader to the proper source if the reader is not
familiar with hazardous waste and solid waste 1eg1s1at1on .

The complete definition is not repirinted in these rules in an
effort to save space and printing costs. The complete definition will
_ be included in the "Guide to the Rules.” As defined at Minn. Stat. §
115A.03, subd. 10, a disposal facility means "a waste facility per-
mitted by the agency {PCA} that is designed or operated for the purpose
of disposing of waste on or in the land." .

"EIS actual cost" means the total of all allowable expenditures
incurred hy the RGU and the proposer in preparing and distributing
the EIS.

DISCUSSION:. This definition was taken from the current.rules. The term
is used in the same context as the current rules and the rules in which
the term is used have not been substantively changed. The 1980 amend-
ments to MEPA did not alter the statutory language relating to the
assessment of EIS preparation costs. This definition has been accepted
as workable in the implementation of the current rules.

"EIS assessed cost" means that portion of the EIS estimated cost
paid by the proposer in the form of a cash payment to the EQB or to
the RGU for the colTlection and analysis of technical data incor-
porated in the ETS. )

DISCUSSION: This definition was taken from the current rules. The term
is used in the same context as the current rules and the rules in which
the term is used have nct been substantively changed. The 1980 amend-
ments to MEPA did not alter the statutory language relating to the
assessment of EIS preparation costs. This definition has been accepted
as workable in the implementation of the current rules.

"EIS estimated cost" means.the total of all expenditures of the RGU
and the proposer anticipated to be necessary for the preparation and
distribution of the EIS.

DISCUSSION: This definition was taken from the current rules. The term
is used in the same context as the current rules and the rules. in which
the term is-used have not been substantively changed. The 1980 amend-
ments to MEPA did not alter the statutory language relating to the
assessment of EIS preparation costs. This definition has been accepted
as workab1e in the implementation of the current rules.

"Emergency” means a sudden, unexpected occurrence, natural or
manmade, involving a ciear and imminent danger, demanding mmediate
action to prevent or mitigate loss of, or damage to, Vife, health,
property, or essential public services. "Emergency” includes fire, .
fTood, windstorms, riot, accident, or sabotage.
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DISCUSSION: This definition was derived from the definition of
emergency used in the environmental review regulations of the State of
California. The term emergency is used in the current rules but is not
defined. The proposed rules establish two processes that may be used
for excluding proposed activities from the prohibition on final actions
and decisions till compietion of. environmental review. These processes
are the variance procedure at 6 MCAR § 3.032 D. and the ‘emergency prace-
dure at 6 MCAR § 3.032 E. This definition is prov1ded to delineate
those c1rcumstances for which emergency action 15 Just1f1ed. )

This is intended as a restrictive definition to be used on1y in
cases of imminent danger to health or property. The restrictive’ context
. for use is necessitated by the lack of public notice requ1rement prior
to implementation of the emergency ruling.’ i :

"Enviromment" means the physical conditions existing in the area .
which may be affected by a proposed action. [t includés Tand, a1r,
water, minerals, Tlora, fauna, ambient noise, energy resources, and
manmade objects or natura! features of h1stor1c, geologic or
aesthetic significance.

DISCUSSION: This definition was taken from the current rules. The term
is used in the same context as the current rules. This definftion has .
been accepted as workable in the implementation of the current rules,

This definition is intended to distinquish between the physical
compongnts of the environment and the sociological aspects of the
environment. These rules apply only to those actions which entail
direct or indirect physical manipulation of the environment.

"Environmental assessment worksheet” or EAW means a brief document
which 1s designed to set out the basic facts necessary to determine
whether an EIS is required for a proposed action or to 1n1t1ate the
scop1ng process for an EIS." - _ . .

DISCUSSION: This def1n1t1on is taken from the Minnesota Environmental:
Policy Act at Minn. Stat. § 116D.04 subd. la (b). The term is used fre-
quently in its abbreviated form in the rules. The definiticn is pro-
vided as an aid for readers not familiar with environmental review.

“Environmental document” means EAW, draft EIS, final EIS, alternate
review document, and other environmental analysis documents.

DISCUSSION:. This definition is taken from the rules currently in ~
effect, This term is used in the same context as the current rules.
This definition has been accepted as workable in the 1mp1ementat1on of
the current rules, :

This term is used as a generic term to refer to all foris of
documents used for environmental analysis and review. The generic term
is used.in the rules when the context of the reference could be to any
of several forms of informational documents produced for purposes of
environmental review. Use of the generic term saves space and improves
readability of the rules.

"Environmental impact statement" or EIS means a detailed written
statement as required by Minn. Stat. § 1160.04, subd. 2 {a).™

DISCUSSION: This term is def1ned by use in the Env1ronmenta1 P011cy Act
at Minn. Stat. § 116D.04 subd. 2b. The term was used but not defined in
the current rules. The term is used frequently in its abbreviated form
in the proposed rules. It s used n the same context as in the current
rules. This definition is prov1ded as an -aid for readers not fam111ar
with environmental rev1ew

Minn. Stat. § 116.D.04, subd. 2a states: "Where there is _
potential for significant environmental effects resulting from any major
governmental action, the action shall be preceded by a detailed environ-
mental impact statement prepared by the responsible governmental unit.
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The environmental impact statement shall be an analytical rather than an
encyciopedic document which describes the proposed action in detail, ‘
analyzes its significant environmental impacts, discusses. appropriate
alternatives to the proposed action and their impacts, and explores
methods by which adverse environmental impacts of an action could be
mitigated. The environmental impact statement shall also analyze those
economic, employment and sociological effects that cannot be avoided
should the action be implemented. To ensure its use in the decision _
making process, the environmental impact statement sha1l be prepared as
early as practical in the formulation of an act10n.

"Expansion”" means an extension of the capability of a facility to
produce or operate beyond Tts existing capacity. It .excludes
repairs or renovations which do not increase the capacity of the
facility.

DISCUSSION: This definition was added as a result of comments at public
meetings as an attempt to clarify types of activities that may cause a
project to fall within a mandatory category. The term is used but not
defined in the current rules. This definition is intended to
distinguish between maintenance and repair-type activities relating to
facilities as opposed to substantive additions to the capacity of the
facitities operation. This definition is of concern for types of acti-
vities of highly controversial nature in which any modification of the
.facilities operation may render the activity subject to public :
opposition.

"Final approval" means the last action of a governmental unit
necessary to authorize the commencement of an activity.

DISCUSSION: This definition was added as a result of public comment
received at public meetings as an attempt to establish a definite point
at which governmental action on a project is complete so that a specific
end time is estabiished beyond which no petitions may be accepted. The
term is used but not defined in the current rules. Final approval
occurs at the point when the last discretionary action of all governimen-
tal units with jurisdiction takes place. Beyond that point in time :
there is no purpose to the gathering of additional information as such
information will not be able to affect any governmental decision.

"Final decision" means the determination to gfant or deny a permit,
or to approve or not approve an action.

DISCUSSION: The term final decision is added as a result of public com-
ment for the purpose of clarifying that point in the decision making
process of each governmental action at which time the governmental unit
makes an jrrevocable decision regarding that action. There will be a
final decision made on every governmental action whereas the term final
approval refers only to that final action regarding the final authoriza-
tion necessary to begin the activity. The term is used but not defined
in the current rules.

"First class city" has the meaning given in Minn. Stat. § 410.01.

DISCUSSION: The proposed rules contain mandatory category thresholds
relating to industrial, commercial, institutional and residential deve-
Topments geared to the size of city in which they are proposed. The
current rules do not have differential thresholds based on city size.

To promote uniformity, the classification system for cities as set forth
in Minn. Stat. ch. 410 was used. This definition was added to refer the
reader to the proper source. i

 The complete definition is not reprinted in the rules in an
effort to save space and printing costs. The complete definition wili
be included in the "Guide to the Rules." As stated at Minn. Stat. §
410.01, first class cities are "“those having more than 100,000 inhabi-
tants provided that once a city has been defined to be of the first
class, it shall not be reclassified unless its population decreases by
25% from the Census figures which last qua]1f1ed the C1ty for 1nc]us1on
in the class. )
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"Flood plain” has the meaning given in 6 MCAR NR 85 (c}.

DISCUSSION: -Flood plain areas are regulated by the Department of
Natural Resources pursuant to 6 MCAR NR 85, entitled "Statewide
Standards and Criteria for Management of F]ood Plain Areas of e
Minnesota". The definition used in those regulations is utilized to
promote uniformity. The current rules use this term but do not define
it. This definition was added to refér the reader to the proper source
if the reader is not familiar with DNR regulations relating to flood
plains. This term is used in the proposed rules in the mandatory cate-
gories at & MCAR §§ 3.038 M. 2., 0. 3. and 4., R. 2. and Z. 2.; 6 MCAR
§§ 3.039 J. 2., K. 2. and 3., L. 2. and M. 2., and & MCAR §§ 3 041 I.
1. and 3., K. 1. and R.

The complete definition is not reprinted in these rules in an
effort to save space and printing costs. The compliete definition will.
be included in the "Guide %o the Rules.” As.defined in 6 MCAR NR 85
{¢), "fYood plain means the areas adjoining a watercourse which has been
or hereafter may be covered by the regional flood". As defined in 6 -
MCAR NR 85 [c), "regional flood means a flood which is representative of
targe floods known to have occurred generally in Minnesota and reaso-
nably characteristic of what can be expected to occur on an average fre-
quency in the magnitude of the 100 year reoccurrence interval". The
procedure for delineating the actual floodplain area is set forth at &
MCAR NR 87 (c¢). N

"Fiood plain ordinance, state approved” means a local governmental
unit fTood plain management ordinance which meets the provisions of
Minn. Stat. § 104.04 and has been approved by the Comm1ss10ner of.
the DNR pursuant to 6 MCAR NR 85.

DISCUSSION: Flood p]ain areas-are regulated by the Department of Natural
Resources pursuant to 6 MCAR NR 85, entitled "Statewide Standards and
Criteria for Management of Flood Plain Areas of Minnesota." These regu-
Tations were written pursuant to Minn. Stat. ch. 104, the Flood Plain
Management Act. The standards and procedures set forth in the statute
and the regulations are utilized to promote uniformity. The current-
rules do not distinguish between areas that have state approved flood
plain ordinances and those that do not. This definition is added to
refer the reader to the proper source if the reader is not familiar with
the statute and DNR-regulations relating to flood plains. This term is
used in the proposed rules in the mandatory categories at 6 MCAR §§
3.038 M. 2. and R. 2. and 6 MCAR §% 3.03% J. 2..and M. 2.

Complete definitions and standards are not reprinted in thése
rules in an effort to save space and printing costs. Complete defini-
tions and an explanation of the statutory standards wilt be included .in
the "Guide to the Rules." Minn. Stat. § 104.04 subd. 1 states "local
governmental units shall adept, administer, and enforce flood plain
management ordinances, which shall include but not be limited to the
delineation of flood plains and floodways, the preservation of the capa-
city of the flood plain to carry and discharge regional floods, the
minimization of flood hazards, and the regulation of the use of land in
the flood plain. The ordinances shall be based on adequate technical.
data and competent engineering advice and shall be consistent with~
local and regional comprehensive planning." Flooed plain management .
ordinances adepted after June 30, 1970 must be approved by the -
Commissioner of the DNR. In & MCAR NR 85 technical standards are pro-
vided for guidance to local units in developing their ordinance.

"Fourth class city" has the meaning given in Minn. Stat. § 410.01.

DISCUSSION: The proposed rules contain mandatory category thresholds
relating to industrial, commercial, institutional and residential deve-:
topments geared to the size of city in which they are proposed. These
categories are found at 6 MCAR §§ 3.038 M. and R. and. 6 MCAR §§ 3.039: d.
and M. The current rules do not have differential thresholds based on
city size. To promote uniformity, the classification system for cities
as set forth in Minn. Stat. ch. 410 was used. This definition was added
to refer the reader to the proper source.
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The complete definition is not reprinted in the rules in an
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Rules." As stated at Minn. Stat. §
410.01, fourth class cities are "those having not more than 10,000
_1nhab1tants

"Governmental action" means activities, including projects wholly or
partially conducted, permitted, assisted, financed, regulated or
approved by governmental units, inciuding the federal government.

DISCUSSION: This definition is taken from the Minnesota Environmental
Policy Act at Minn. Stat. § 116.04 subd. la {d}. The term is used in
the rules in this form and also used in an indirect manner through use
of the -term "action". This definition differs from the definition of
governmental action given in the current rules. The definition is pro-
vided to clarify to the reader that only those activities for which scme
form of governmental approval must be g1ven are subject to environmental
review. This definition should be read in con,]unctwn with the defini-
.tions of action and act1v1ty.

Governmentai unit" means any state agency. and any general or spe- _
cTal purpose unit of government in the state, incTuding watershed
districts organized under Minn. Stat. Ch. 112, counties, towns,
cities, port authorities, housing authorities, and the Metropelitan
Council, but not TncTuding courts, school districts, and reg1onaT‘7
déve1opment Commissions.

DISCUSSION: This definition is taken from the Minnesota Environmental
Policy Act at Minn. Stat. § 116.04 subd. la (e). The term is used fre-
quently in the proposed rules in the generic context of referring to all
types of government that may have authority to approve proposed
activities. The term is used in the proposed rules in the same context
as the term "pubiic agency" is used in the current rules. This defini-.
tion is provided to clarify to the reader the spectrum of -government
agencies that may be involved in implementing these rules.

"Gross floor space” means the total square footage of all floors but
does not 1nc1ude parking Tots or approach areas.

DISCUSSION: This definition was developed by EQB staff as a means of
measuring the size of facilities subject to the industrial, commercial
and institutional development mandatory categories. The term is used at
6 MCAR § 3..038 M. ., 6 MCAR § 3.039 J. 1. and & MCAR § 3.041 I. 1. and
2. The current rules refer to this concept as "commercial or retail
floor space" or "industrial floor space." The term is used to clarify
to the reader the distinction between the floor space of a facility and
the ground area that a facility occupies. This definition should be
read in _conjunction with the definition of ground area.

The rationale of this definition is that the greater the square
footage of the facility the greater the activity generated by the faci-
Tity and the more likely the possibility of adverse environmental impact
due to increased human activity. The term gross floor space is intended
to include the functional operating square footage of the facility. .
This would include production areas, storage areas, and office areas.’

"Ground area" means the total surface area of land that would be
converted to an imperviocus surface by the proposed activity. It
includes the structures, parking lots, approaches, service

facilities, appurtenant structures, and recreational faciiities.

DISCYSSION: This term was developed by EQB staff as a means of
measuring the amount of ground surface area that will be permanentiy
altered by construction of industrial, commercial and institutional
facilities. The term is used at 6 MCAR § 3.038 M. 2. and 6 MCAR § 3.039
Jd. 2. The current rules refer to this concept as ground space but.do.
not define the term. This definition is provided to clarify to the
reader the distinction between the floor space of a facility and the
ground area that the facility accupies. This definition should be read
in conjunction w1th the definition of gross floor space.
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The impacts relating to the creation of an impervious surface:
are primarily related to surface water runoff. As a result, this term
is used only in conjuction with facilities Tocated in a shoreland area,
delineated flood plain area or wild and scenic rivers district.

"Hazardous waste" has the meaning given in Minn. Stat. § 116.06,
subd. 13.

DISCUSSION: Hazardous waste and hazardous waste facilities are regu- .
lated by the Pollution Control Agency pursuant to 6 MCAR § 4.9001 et.
seq. This definition is used at the request of the PCA to promote -
uniformity. The current rules do not have mandatory categories relating
to hazardous waste. The proposed rules use the term in mandatory cate-
gories at 6 MCAR § 3.038 0. and 6 MCAR § 3.03% K. This definition is
added te refer the reader to the proper source if the reader. 1s not

familiar with hazardous waste legislation.

The complete definition is not reprinted in these rules in an
effort to save space and printing costs.. The compiete definition will
be included in the "Guide to the Rules.” As.defined at Minn. Stat. §
116.06, subd. 13, hazardous waste means "any refuse or discarded
material or combinations of refuse or discarded materials in solid,
semi-solid, liquid, or gaseous form which cannot be handled by routine
waste management techniques because they pose a substantial present or
potential hazard to human health or other living crganisms because of
their chemical, biological, or physical properties. - Categories of
hazardous waste materials include, but are not limited to: explosives,
flammables, oxidizers, poisons, irritants, and corrosives. Hazardous
waste does not include sewage sludge and source, special nuclear, or by-
product material as defined by the Afomic Energy Act of 1954, as
amended."

"High voltage transmission 1ine" or HVTL has the mean1ng given in6
MCAR § 3.0/ E.

DISCUSSION: High voltage transmission tines are currently regulated by
the Minnesota Energy Agency in relation to certificate of need pro-
ceedings and the Environmental Quality Board in relation to route
designation. The definition from 6 MCAR § 3.072 E. is used at the
request of these regulatory agencies to promote uniformity. The current
rules incorporate the concept but do not use the term per se. The pro-
posed rules use the term at 6 MCAR § 3.039 E. and at 6 MCAR § 3.056.

This definition was added to refer the reader to a more proper source.
relating to the regulation of HVTL's. .

The complete definition is not reprinted in these rules in an
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Rules.” As defined at 6 MCAR § 3.072
E., a high voltage transmission 1ine means "a conductor of electric

.energy and associated facilities designed for and capable of operation
at a minimal voltage of 200 kilovolts or more. Asscciated facitties
shall include, but not be limited to, insulators, towers, switching
yards, substations and terminals."”

"Highway safety improvement project" means a project designed to
improve safety of highway locations which have been identified as
hazardous or potentially hazardous. Projects in this category
incTude the removal, relocation, remodeling, or shielding of road-
51dé hazards; instaltation or replacement of traffic signals; and
the geometric correction of identified high accident Tocations
requiring the acquisition of minimal amounts of right-of-way.

DISCUSSION: This definition was reguested by the Department of
Transportation to promote uniformity with federal regulations relating
to highway construction. This term is used in an exemption category at
6 WMCAR § 3.041 M. 1. The current rules do not have an exemption for
highway safety improvement projects. ‘ .

It is the intent of the rules to exclude minor highway main-
tenance and improvement projects that have minor environmental impacts
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from environmental review to avoid unnecessary delays. The intent of
this definition is to clarify for the reader those projects that are
con51dered to be minor.

“Large electric power generating plant" or LEPGP has the meaning
given in 6 MCAR § 3.072 G.

DISCUSSION: Large electric power generating plants are currently regu-
lated by the Minnesota Energy Agency in relation to certificate of need
proceedings; the Environmental Quality Beard in relation to siting; and
by the Pollution Control Agency in relation to preparation of environ-
mental documents for required permits. The definition from 6 MCAR §

© 3.072 G. is used at-the request of these regulatory agencies to promote
uniformity. The current rules incorporate this concept but do not use
this term per se. -The proposed rules use the term at 6 MCAR § 3.039 B.
and at 6 MCAR § 3.055. This definition was added to refer the reader to
a more proper source relating to the regulation of LEPGP'S.

The complete definition is not repr1nted in these rules in an
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Rules." As defined at 6 MCAR § 3.072
G. a large energy power generating plant means "electric power
generating equipment and associated facilities designed for or capable
of operating at a capacity of 50 megawatts or more."”

"Local governmental unit" means any unit of government other than
the state or a state agency or the federal government or a federal
agency. [t includes organized watershed districts, counties, towns,
cities, port authorities, housing authorities, and the Wetropolitan
Council. It does not 1nc1ude courts, school d15tr1cts, and

regional development commissions.

~DISCUSSION: This definition is derived from the statutory definition of
governmental unit found at Minn. Stat. § 116D.04, subd. ia (e}. This
term is used in the rules in reference to units of government at a level
below the state. The term is used in the proposed rules in the same
context as the term "local agency" is used in the current rules. This
definition is provided to clarify to the reader those local agencies
that may be responsible for the implementation of these rules.

"Marina" has the meaning given in 6 MCAR § 1.5020 D.

DISCUSSION: Marinas are regulated by the Department of Natural
Resources pursuant to 6 MCAR § 1.5020 et. seq. This definition is uti-
Tized at the request of the DNR to promote uniformity. The current
rules use the term but do not contain a definition of the term. The
proposed rules use the term in mandatory categories at 6 MCAR § 3.038 -
X., 6 MCAR § 3.039 R. and 6 MCAR § 3.041l. 0. This definition was added
to refer the reader to the proper source if the reader is not familiar -
with DNR regulat1ons relating to public waters.

The complete definition is not reprinted in ‘these ru?es in an
effort to save space and printing costs. The complete definitiaon will
be included in the "Guide to the Rules." As defined at 6 MCAR § 1.5020
D., marina means "either an inland or offshore area for the concentrated
mooring of five or more watercraft wherein facilities are provided for
any or all of the following ancillary services: boat storage, fueling,
Taunching, mechanical repairs, sanitary pumpout and restaurant
services."

"Mineral deposit evaluation” has the meaning given in Minn. Stat. §
156.071, subd. 9 (d].

DISCUSSION: Metallic mineral mining is regutated by the Department of :

Natural Resources. This definition is used at the request of the DKR to

promote uniformity. The current rules do not use this term. The pro-

posed rules use the term in mandatory categories at 6 MCAR § 3.038 I. 1.

and 6 MCAR § 3.039 6. 1. This definition is added to refer the reader

to the proper source if the reader is not familiar with 1eg1s]at1on
-relat1ng to exploration for metallic minerals.
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The complete definition is not reprinted in these rules in an
effort to save space and printing costs. The complete defimition will
be included in the "Guide to the Rules." As defined at Minn. Stat. §
156A.071, subd. 9 {(d), mineral deposit evaluation means "éxamining an
area to determine the quality and quantity of minerals, excluding
exploratory boring but not including obtaining a bulk sample, by such
means as excavating, trenching, constructing shafts, ramps, tunneIs,
pits, and producing refuse and other .associated activities. " Mineral
depasit evaluation shall not include act1v1t1es intended, by themselves,
for cemmercial exploitation of the ore body.'

"Mitigation" means:

4. Avoiding impacts altogether by not taking a certain actidn or
parts of an action; or

b. MWinimizing impacts by limiting the degree of magn1tude of the
action and its implementation; or

t. Rectifying impacts by repairing, rehab111tat1ng, or. rest0r1ng'
the affected environment; or

d. Reducing or eliminating fmpacts over time by preservation and
maintenance operations during the 1ife of the action; or

e. Compensating for impacts by replacing or prov1d1ng subst1tute
) resources or environments.

DISCUSSION: This definition was derived from the Council of

Environmental Quality requlations, 40 CFR § 1508.20. The current rules
use the term but do not define it. The term is used in procedural por-
tions of the proposed rules. ' : S

This definition was derived for the purpose of delineating.
potential fypes of mitigatory measures that may be considered by govern-
mental units. This definition was added to provide increased definition
for units of government that may be assuming new responsibilities via
these rules.

"Mixed municipal solid waste” has the meaning given in WMinn. Stat. §
115A.03, subd. 21. S . S

DISCUSSION: Solid waste and solid waste fac111t1es are regulated by the
Pollition Control Adency pursuant to 6 MCAR SW 1 et. seq.. This defini-
tion is used at the request of the PCA to promote uniformity. The.
current rules refer to this concept as "waste fi11" but do not define
the term. The proposed rules use the term in mandatory categories at &
MCAR § 3.038 P. and 6 MCAR § 3.039 L. This definition is added to refer.
the reader te the proper source if the reader is not familiar with s0lid
waste legislation. .

The complete definition is not reprinted in these rules fn an
effort to save space and printing costs. The complete defimition will
be included in the “Guide to the Rules." As defined at Minn. Stat. §
115A.03, subd. 21, mixed municipal solid waste means "garbage, refuse
and other solid waste from residential, commercial, industrial, and com-
munity activities which is generated and collected in aggregate, but
does not include auto hulks, street sweepings, ash, constriction debris,
mining waste, sludges, tree and agricultural wastes, tires, and ‘other
mater1a1s coltected, -processed, and disposed of as separate waste
streams."

"Natural watercourse" has the meaning given in Minn. Stat. § 105.37,
subd. 10, : :

DISCUSSION: Natural watercourses are regulated by the Department of -
Natural Resources pursuant to 6 MCAR § 1.5020 et. seq. This statutory
definition is used at the request of the DNR to promofe uniformity. The
carrent rules do not use this term. The proposed trules use “the term at
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& MCAR § 3.038 Y. This definition is added to refer the reader to the
proper source if the reader is not familiar with. the regulation of
public waters and natural watercourses.

The complete definition is not reprinted in these rules in an
effort to save space and printing costs. The complete definition will
be included in the “Guide to the Rules." As defined at Minn. Stat. §
105.37, subd. 10, natural watercourse means "any natural channel which
has definable beds and banks capable of conducting confined runoff from
adjacent lands."

"Negative declaration" means a written statement by the RGU. that a
proposed action does not require the preparation of an EIS.

DISCUSSION: This definition was taken from the current rules. The term
is used in the sawme context in the proposed rules. This definition has
been accepted as workable in the current rules. This term is used in.
the text of the rules as an abbreviated mechanism for stating that a
decision has been reached by the responsible governmental unit that an
activity is not 1ikely to result in significant adverse environmental
effects and therefore an EIS will not be required for that activity.

"Open space land use" means a use particularly oriented to and using
the outdoor character of an area 1nc1uH*hg agriculture, campgrounds,
parks and recreation areas. i

DISCUSSION: This definition was developed by EQB staff as a weans of
reference to those types of land uses in which the essential character
of the physical features of the land has not been substantiaily altered.
The term is used at 6 MCAR § 3.038 AA. 3. The current rules do not
refer to this concept. The term is needed as a means of distinguishing
those types of land uses that are considered to have lesser adverse Tong
range environmental effects. The definition focuses on land uses in
which the tand could readily be converted back to its original natural
state. This definition shouid be contrasted to the definition of per-
manent conversion.

"Permanent conversion" means a change in use of agricultural,
naturally vegetated, or forest Tands that impairs the ability to
convert the land back to its agricultural, natural, or forest capa-
city in the future. 1t does not include changes in management
practices, such as conversion to parklands, open space, or natural .
areas.

DISCUSSION: This definition was developed by EQB staff as a means of
reference to those types of land uses in which the essential character
of the physical features of the land has been substantially altered. -
The term is used at 6 MCAR § 3.038 AA. 4.- The current rules do not
refer to this concept. The term is needed as a means of distinguishing
those types of land uses that are considered to have adverse long range
impacts on the natural character of the land. The definition focuses on
tand uses in which the land is rendered incapable of being reconverted:
to its original natural state. Land that is converted to a residential
area or industrial or commercial development or to use as a highway or
other transportation facility is regarded as being permanently
converted. Permanent conversion does not apply to the conversion of a
natural area to an agricultural area or to changes in types of agri-
cultural crops on an agricultural area. This definition should be
contrasted to the definition of open space land use.

"Permit" means a permit, lease, license, certificate, or other
entitTement for use or permission to act that may be granted or

. issued by a governmental unit or the commitment to issue or the
issuance of a discretionary contract, grant, subsidy, Toan, or other
form of financial assistance, by a governmenta] unit.

DISCUSSION: This definition was derived from the New York statutes
relating to environmental review at NY Stat. § 617.2 (u). This term is
used in the current rules but is not defined. The term is used in the
same context in the proposed rules.. This definition 1s needed to
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establish the proper context in which the reader should regard the term
when used in the rules. The scope of the definition is intended to be
broad. The term applies to all forms of government approvals which may
be required prior t0o commencement of a proposed activity. The term is
used as a generic means of referring to all types of actions that are .
subject to these rules.

"Person” means any natural person, any state, municipa1ity, or other

governmental unit or political subdivision or other agency or

instrumentality, any public or private corporation, any partnership,

firm, association, or other organization, any receiver, trustee,

assignee, agent, or other lega1 representative of the foregoing, and
- any other entity.

DISCUSSION: This definition is derived from the Minnesota Environmental
Rights Act at Minn. Stat. § 116B.02, subd. 2. This definition is dif-
ferent from the definition in the current rules; however, the defini-
tions are essentially equal and the terms are used in the same context .
in both sets of rules. This definition is needed to establish .the
proper context in which the reader should regard the term when used in
the rules. The scope of the definition is intended to be broad. The
term is. used in a generic contexf to refer to all individuals and orga-
nizations that are subject to these rules including Tom and Chaos.

"Phased action" means two or more activities to be undertaken by the
same proposer which a RGU determines: .

a.  Will nave environmental effects on the same geogréphic area;

b. ~ Are substantially certain to be undertaken sequent1a11y over a
i Timited peried of time: and ) )

c. Collectively have the potential to have significant adverse
environmental effects.

DISCUSSION: This definition was developed through the public meeting
process for the purpose of clarifying for local units of government what
types of activities are most properly viewed as separate proposals and
what types are most properly viewed as part of the same proposal. The
term is used but not defined in the current rules. The term is used in
the same context in the procedural portions of the proposed rules.

The key elements to this definition are: 1) that the activi-
ties are undertaken by the same proposer, 2} that the activities affect
the same geographic area, and 3) that the impacts of the activities on
the area are to be viewed collectively. The question has arisen as to
the length of the period of time applicable to phased activities. .
Suggestions were made that a definitive period of time be established. -
These suggestions range from three to ten years. Because of the
variability of the types of projects affected by these rutes, it is
considered more reasonable not to define a specific period of time. -
This in essence means that the responsible governmental unit will decide
what the applicablé period of time should be on a case—by-case basis.

"Positive declaration" means a written statement by the RGY that a
proposed action requires the preparation of an EIS.

DISCUSSION: This definition was developed by EQB staff as the counter—
part for the term “negative declaration”. This term is used but not
defined in the current rules. This term is used in the same context in .
the proposed rules. This term is used in the text of the proposed rules
as an ‘abbreviated means of referring to an action taken by the respon-
sibte governmental unit indicating they have come to a decision that a
proposed action has the potential for significant environmental effects
and that an EIS will be required to be prepared for that activity.

"Potentially permanent" means a dwelling for human habitation that
is permanently affixed to the ground or -commonly used as a place of
residence. 1t incTudes houses, seasonal and year round cabins, and
mobiTe homes. '
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DISCUSSION: This definition was developed by EQB staff in response to
questions relating to residential developments during the implementation
.of the current rules. The term is not used in the current rules. This
term is used in the mandatory categories of the proposed rules at & MCAR

§ 3.038 R. and 6 MCAR § 3.039 M. Questions have arisen regarding whether.
seasonal cabins and mobile homes are properly considered residential
units. It has been the established position of the EQB that they are.
residential units: This definition is added to clarify that position

for the reader of the proposed ru]es This definition shou]d be
contrasted to the definition of “recreaticnal development."

"Preparation notice" means a written notice ssued by the RGU
stating that an EIS will be prepared for a proposed action.

DISCUSSION: This definition was developed by EQB staff to clarify use
of the term in the procedural portions of the proposed rules. This term
is used but not defined in the current rules. It is used in the same
context in the proposed rules as an abbreviated method of referring to-
the official public notification by an RGU that an EIS will be prepared
for a project it has reviewed.

"Processing”, as used in 6 MCAR §§ 3.038 0. 2. and 3. and 3.039 K.
3., has the meaning giveén in Minn. Stat. § 115A.03, subd. 25. :

DISCUSSION: This term has a specific meaning when used in conjunction
with hazardous waste mandatory categories. The Pollution Control Agency
has regulatory authority over hazardous waste and hazardous waste faci-
lities pursuant to & MCAR § 4.9001 et. seq. The statutory definition
was requested by the PCA to promote uniformity. The current rules do
not have mandatory categories relating to hazardous waste. The proposed
rules use the term in mandatory categories at 6 MCAR §§ 3.038 0. 2. and
3. and 6 MCAR § 3.039 K. 3. This definition is added to refer the
reader to the proper source if the reader is not familiar with hazardous
waste legislation.

The complete definition is not reprinted in these rules in an
effort to save space and printing costs. The complete definition will
be ‘included in the "Guide to the Rules." As defined at Minn. Stat. §
115A.03, subd. 25, processing means "the treatment of waste after
collection but before disposal. Processing includes but is. not limited
to reduction, storage, separation, exchange, resource recovery,
physical, chemical, or biolcgical modification, and transfer from one
waste facility to another.”

"Project estimated cost" means the total of all allowable expen-
ditures of the proposer anticipated to be necessary for the mple-
mentation of an action.

DISCUSSION: This definition is taken from the current rules. This term
is used in the proposed rules in-the same context as in the current
rutes. The chapter in which the term is used (chapter 15 of the current
rules and chapter 17 of the proposed rules) has not been substantively
changed. This definition has been accepted as workable in the current
rules. It is provided to establish clarity to the reader as to the
proper assessment of costs relating to EIS preparation. This definition
should be read in conjunction with the definitions of "EiS estimated
cost",. "EIS assessed cost", and "EIS actual cost."

“Proposer" means the private person or governmental unif that propo-
s€s to undertake or to direct others to undertake an action.

© DISCUSSION: This definition was derived from the current ruies. This
term is used in the proposed rules in the same context as in the current
rules. This definition has been accepted as workable in the current rules
and is provided to ¢larify to the reader that the proposer of an action
may be a governmental unit functioning in the capacity either of itself
initiating a proposal or of coordinating a proposal for other persons.

"Protected waters" has the meaning g1ven public waters in Minn.
- Stat. § 105.37, subd. 14.
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DISCUSSION: Public waters are reaulated by the Department of Natural
Resources pursuant to 6 MCAR § 1.5020 et. seq. This statutory defini-
tion is used at the request of the DNR To promote uniformity. The current
rules do not use the terms pub11c waters" "protected waters." The

. firoposed rules use the term “protected waters“ in mandatory categories
4t 6 MCAR § 3.038 Z. and 6 MCAR § 3.039 S. The term "protected waters"”
1s used in place of “"public waters" because recent legislative activity
indicates & preference for the term protected as opposed to public as
being more refiective of thé state’s interest in those water bodies.
This definition is added to refer the reader to the proper source 1f the
reader is not familiar wtth the regulation of pub11c waters.

The complete def1n1t1on is not reprinted in these rules in an
effort to sdve space and printing costs. The complete definition will
be ircluded in the "Guide to the Rules." As defined at Minn. Stat. §
105.37, subd. 14, public waters "includes and shall be ]1m1ted to the
fo]low1ng waters of the state

{a) A11 water basins assigned a shoreland management classifi-
cation by the commissioner pursuant to section 105.485, except wetlands
less than 80 acres.in size wh1ch are classified as natural environient
Takes;

" (b) A1l waters of the state which have been finally determined
to be public waters or navigable waters by a court of competent
jurisdiction;

{c} A1l meandered lakes, except for thosz which have been
Tegally dra1ned

{d} A1l waterbasins prev1ou5!y designated by the commissioner
for management for a specific purpose such as trout lakes and game lakes
pursuant to applicable laws;

{e) A1l waterbasins designated as secientific and’ natura1 areas
pursuant to section 84. 033

. f) A1 waterbas1ns Tocated wath1n and totally surrounded by
pubticly owned lands;

~(g9) A11 waterbasins where the state of Minnesota or the
federal government holds title to any of the beds or shores, unless the -
" owner declares that the water is not necessary for the purposes of the
public. ownershtp, R

(h) ATl waterbasins where there is a pub11c1y owned -and
controlled access which s intended to prov1de for pub11c access to. the
water bas!n and :

(1) A11 natural and altered natural watercourses with a tota1
dra1nage area greater than two square mites, except that trout streams
officially des1gnated by the commissioner shall be pub11c waters
regardTess of the size of their dra1nage area.

The public ‘character of water shall not ‘be determined exclusi-
vely by the propr1etorsh1p of “the 'underiying, overlying, or surveunding
land or by whether it is a body or stream of water which was mnavigable -
in Fact or susceptible of being used as a highway for commerce at the
time this state was admitted to “the union. . . .

o For ‘the purposes of statutes ‘other than sectiens 105.37, 105.38
and 105.391, ‘the term “public waters" shall 1nc1ude “wet1ands unless
the statute -expressly states otherwise."

“Protected wetland" has the mean1ng g1ven wet1and in Minn. ‘Stat. §
105.37, subd. 15,

DISCUSSTON: We'tlands -are regulated by the Department of Natural
‘Resources pursuant to 6 MCAR § 1.5020 et. seq. This statutory defini-
tion is ‘used :at ‘the request of the DNR to promote un1form1ty The
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current rules use the term "wetland" in the same context-as the proposed
rules use the term "wetland." The current rules do not refer to the
concept of "protected wetland." The current rules resirict the defini-
tion of wetland within the context of the mandatory category in which
the term is used. The proposed rules use the term "protected wetland"
in mandatory categories at 6 MCAR § 3.038.Z. and 6 MCAR § 3.039 S.

The term "protected wetland" is used in the proposed rules
because the term "wetland" is also used in a more generic context. The
term "protected wetland” is used to refer to those wetlands for which
the state has statutory authority to protect. The definitions of
“protected wetland" and "wetland" should be contrasted to each other.
The definitions were added to the rules to ciarify for the reader the
context in which the respective terms are used and to refer the reader
to the proper source if the reader is not familfar with the regulation
of wetlands.

The complete definition is not reprinted in these rules in an
effort to save space and printing costs. The complete definition will
be included in-the "Guide to the Rules.” As defined at Minn. Stat. §
105.37, subd. 15, wetland "includes, and shall-be ltimited to all .type -
3, 4, and 5 wetlands,.as defined in .S. Fish and Wildlife Service
Circular No. 39 {1971 edition}, not included within the definition of
‘public waters, which are ten or more acres in size 1n un1ncorporated
areas or 2- 1/2 or more acres in incorporated areas."

Recreational deveiopment” means facilities for temporary residence
while n. pursuit of Teisure activities. Recreational development
incTudes, but is not Timited to recreational vehicle parks, rental
‘or owned campgrounds, and condominium campgrounds.

DISCUSSION: This definition was developed by EQB staff in response to
questions relating to residential and recreational developments during
the implementation of the current rules. The concept is termed
"recreational facilities” in the current rules but is not defined. This
term is used in the proposed rules at & MCAR § 3.038 S. Questions have
arisen regarding the proper classification of condominium campgrounds,
recreational vehicle parks and mobile home parks. This definition
reflects the established position the EQB has taken in the past
regarding those facilities. This def1n1t1on should be contrasted to the
definition of "potentially permanent.”

"Related action" means two or more actions that will affect the same
geographic area which a RGU determines:

a&.  Are planned to occur or will occur at the same time; or

b. Are of a nature that one of the actions will-induce the other
action.

DISCUSSION: This definition was derived from the current rules and .
modified through the public meeting process for the purpose of
¢larifying for local units of government what types of activities are’
most properly viewed in a cumulative context, The term is used in the
same -context in the proposed rules as in the current rules but has-been
simplified and made slightly more restrictive.

The key elements of this definition are 1} that two or more
actions affect the same geographic area, 2) that they occur at approxi-
mately the same time, and 3)- that the actions. in some way have the
effect of inducement upon one another. It should be noted that related
actions do not necessarily have to be proposed by the same person nor do
related actions necessarily have to be of the same type of activity.

"Resource recovery" has the meaning given in Minn. Stat. § 115A.03,
subd. 27. R

DISCUSSION: The Pollution Control Agency has jurisdiction over resource
recovery and resource recovery facilities. This statutory definition
was requested by the PCA to promote uniformity. The current rules-do .
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not use the term "resource recovery". The proposed rules use the term
in mandatory: categories at 6 MCAR § 3.038 P. 4. and 6 MCAR § 3.039 L. 4.
in the context of "resource recovery facility." This definition is
added to refer the reader to the proper source if the reader is not
familiar with solid waste legislation.

The complete definition is not reprinted in these rules in an-
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Rules." As defined at Minn. Stat. §
115A.03, subd. 27, resource recovery- "means the reclamation for sale or
reuse of materials, substances, energy, or other products contained :
within or derived from waste." This definition should be read in con- -
Junction with the definition for "resource recovery facility".

"Resource recovery fac111ty has the meaning given in Minn. Stat. §
TI5A. 03, subd.” 28. ‘ :

DISCUSSION: - The Po]]ut1on ControT hgency has Jur1sd1ct1on gver resource
recovery facilities. This statutory definition was' requested by the -PCA
to promote uniformity. The current rules do. not use the term. -The pro-
posed rules use the term in mandatory categories at 6 MCAR § 3.038 P. 4.
and 6 MCAR § 3.039 L. 4.  This definition is added to refer the reader -
to the proper source if ‘the reader is not familiar with solid waste
1egis1at10n

* The complete def1n1t1on is not repr1nted in these ru]es in an
effort to. save space and printing costs The complete definition will
be included in the "Guide to the Rules." As defined at Minn. Stat. §
115A.03, subd. 28, resource recovery faci!ity "means a waste facility
established and used primarily for waste recovery." This definition
should be read in con3unct10n with the definition for 'resource--
recovery . '

"Respons1bie governmenta1 unit" or RGU means the governmental unit-
which ds respons1b1e for preparat1on and review of env1ronmenta1
documents

DISCUSSION: This def1n1t1on is derived from the definition of respon-
sible agency in the current rules. This term is used in the proposed
rules in the same context as "responsible agency" is used in the current
rules. The abbreviated form of this term is used in the proposed rules
as an abbreviated method of reference to the governmental unit which has
the primary responsibilities for envxronmenta1 review on any given
action.

"Scientific and natural area"” means an outdoor recreation system
unit designated pursuant to Minn. Stat. § 86A.05, subd. b.

DISCUSSION: The Department of Natural Resources has jurisdiction over::
scientific: and natural areas. - This statutory definition was requested
by the DNR.to promote uniformity.  The current rules do-not use the term
"scientific and natural area". ~The proposed rules use the term. at 6
MCAR § 3:038 CC. This definition makes only those areas that have been’
specifically designated as scientific and natural areas subject to these
rules. The procedures by which an area may be 50 des1gnated are set
forth in Mipn. Stat. ch. 86A.

" The comp1ete set of criteria for des1gnat1on are not repr1nted
in-these rules in an effort to save space and pr1nt1ng costs. The
complete -set of criteria will be included in the "Guide to the Rules.'
The criteria set forth at Minn. Stat.. § 86A.05, subd..5. (b} state:.

"No unit shall be authorized as a scientific and natural area
unless its proposed location substantially satisfies the following:
cr1ter1a

1. Embraces natural features of exceptional scientific

and educational value, including but not limited to any of the
following:
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a. natural formations or features which signifi-
cantly illustrate geological processes;

_ b.. -significant fossil evidence of the development
of Tife on earth;

c. . an undisturbed plant community maintaining
itself under prevailing natural conditions typical of Minnesota;

d. an ec01oglca1 community s1gn1f1cant1y
111ustrat1ng the process of succession and restorat1on to natural con-
dition following disruptive change;

e. a habitat supporting a vanfshing, rare,
endangered, or restricted species of plant or animal;

f. a relict flora or fauna persisting from an
eariier period; or
L
g. @ seasona1 haven for concentrations of birds and
an1ma1s or a vantage point for observing concentrated popu]ations, such
as a constr1cted migration route; and . .

2. Embraces an area large enough to permit effective
research or education functions and to preserve the inherent natura1
values of the area.

The purpose of a scientific and natural area is to protect and
perpetuate in an undisturbed natural state those natural features which
possess exceptional scientific or educational value.” .

"Second class city" has the meaning given in Minn. Stat. § 410.01.

DISCUSSION: The proposed rules contain mandatory category thresholds
relating to industrial, commercial, instituticnal, and residential deve-
Topments geared to the size of city in which they are proposed. These
categories are found at 6 MCAR §§ 3.038 M. and R. and 6 MCAR §§ 3.039 J.
and M. The current rules do not have differential thresholds based on
city size. To promote uniformity, the classification system for cities
as set forth in Minn. Stat. ch., 410 was used. This definition was added
to refer the reader to the proper source.

“The complete definition is not reprinted in the rules in an
effort to save space and printing costs. The complete definition wili
‘be included in the "Guide to the Rules." As stated in Winn. Stat. §
410.01, second class cities are “those having more than 20,000 and not
more -than 100,000 inhabitants.®

"Sewer system" means a piping or conveyance system that conveys
wastewater to a wastewater treatment plant.

DISCUSSION: - The Pollution Control Agency has regulatory authority over
sewage systems. A sewage system may be viewed as being composed of 1)
the conveyance system [sewer system) that conducts wastewater to a
central facility, and 2) the central facility {wastewater treatment
facility) that purifies the wastewater. This definition was requested
by the PCA to he]p ciarify for the reader the distinction between
"sewage system", “sewer system" and "wastewater treatment facility".
The term “sewer system" is used at 6 MCAR § 3. 038 g.

"Sewered area" means an area:

a. That is serviced by a wastewater treatment facility or a
pubTicTy owned, operated, or supervised centralized séptic
system servicing the entire development, or

b. That is located within the boundaries of the Metropolitan Urban
Service Area, as defined pursuant to the Development Framework
of the Metr0p011tan Council.
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DISCUSSION: This definition was developed through the public meeting
process for the purpose of distinguishing between areas where waste
water is collected and treated by a central treatment facility from
areas where waste water is run into separate or individual septic
systems. The current rules contain mandatory categories using this term-
but do not define the term. As implemented under the current rules,
this "sewered area" was construed only as an area serviced by a munici-
pal waste water treatment facility. The proposed definition broadens
the concept to include some centralized septic systems and developments
within the Metropolitan Urban Service Area. This term is used in man-
datory categories at 6 MCAR § 3.038 R. 1, 6 MCAR § 3.039 M., 1, and 6
MCAR § 3.041 K. 1.

The underlying concept of this definition is that areas ser-
viced by a centralized sewage system tend to have a lesser environmental
impact than residential development containing tndividual septic
systems. In its most common application a sewered area is typically
serviced by a municipal waste water treatment facility. However, it is
becoming increasingly common to have targe residential developments ser-
viced by a non-municipal facility designed to treat the waste water of
that development. These facilities are commonly constructed by the
developer and at a later time turned over to the management and opera-
tion of the residents of the development or of the local governmental
unit. Tt is the intent of this definition to include such developments
within the umbrella of waste water treatment facilities. This
definition, however, does not include individualized septic systems or
septic systems servicing small clusters of residential units within the
development, nor does this definition include systems managed privately.
It is 1ikely, given the thresholds of the categories as proposed, that
projects of this nature will not be subject to mandatory environmental
review; however, they would be subject to d1scret10nary env1ronmenta1
review on a project-by-project basis.

The second area of inclusion regarding the definition of
sewered areas relates to residential developments within the metropoli-
tan service area boundaries. This boundary is commonly calted the MUSA-
line. The MUSA Tine was developed by the Metropolitan Council and is
defined in the Development Framework of the Metropolitan Council. The
MUSA 1ine in essence delineates those areas of the seven-county metropo-
litan area in which development is Tikely and advisable for the future
years. Areas within the MUSA 1ine are designated for sewer service
prior to 1995.

"Shoreland" has the meaning given in 6 MCAR Cons. 70.

DISCUSSION: Shoreland areas are regulated by the Department of Natural’
‘Resources pursuant to 6 MCAR Cons. 70 for unincorporated areas and 6
MCAR MR 82 for incorporated areas. This definition was requested by the
DNR to promote uniformity. The current rules use this term but do not
define it. This definition was added to refer the reader to the proper
source if the reader is not familiar with DNR regulations relating to

- shorelands. This term is used in the proposed rules in the mandatory

categories at 6 MCAR §§ 3.038 M. 2., 0. 3. and 4., R. 2. and Z. 2.; 6
MCAR §§ 3.039 3. 2., X. 2., and 3., L 2. and M. 2.; and 6 MCAR $§ 3.041
I. 1. and 3., K. 1. and R. :

The complete definition is not reprinted in these rules in .an:
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Rules." As defined at 6 MCAR Cons. 70
{d}, shoreland means “land Tocated within the follewing distances from
pubTic waters: .

1. One thousand feet from the ordinary high water leve]l of a
lake, pond, or flowage; and

' 2. Three hundred feet from a river or stream, or the 1andwar¢

extent of a floodplain designated by ordinance on such a river or
stream, whichever is greater. .
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The practical 1imits of shoreland may be less than the statutory limits
whenever the waters involved are bounded by natural topographic divides
which extend Tandward from the waters or lesser distances and when’
approved by the Commissioner of the DNR."

"Shoreland ordinance, state approved” means a Tocal governmental
unit shoreland management ordinance which meets the provisions of
Minn. Stat.” § T05.48%5 and has been approved by the Tommissioner of
the DNR pursuant to 6 MCAR Cons. /0 or 6 MCAR NR 8Z.

DISCUSSION: Shoreland areas are regulated by the Department of Natural
Resources pursuant to 6 MCAR Cons. 70, entitied "Statewide Standards and
Criteria for Management of Shoreland Areas of Minnesota", for unincor-
porated areas and 6 MCAR NR 82, entitled "Standards and Criteria for the
Management of Municipal Shoreland Areas of Minnesota", for incorporated
areas. The statutory authority is set forth in Minn. Stat. 105.485.
The standards and procedures set forth in the statute and the regula-
tions are utiiized to promote uniformity. The current rules do not
distinguish between areas that have state approved shoreland ordinances.
and those that do not. This term is used in the proposed rules in the
mandatory categories at 6 MCAR §§ 3.038 M. 2. and R. 2. and 6 MCAR §§
3.039 J. 2. and M. 2. This definition is added to refer the reader to
the proper source if the reader is not famiiiar with the statute and DNR
regu?at10ns relating to shorelands.

Complete definitions and standards are not reprinted in these
rules in an effort to save space and printing costs. Complete defini-
tions and an explanation of the statutory standards will be included in
the "Guide to the Rules.® Minn. Stat. § 105.485, subd. 3. requires the
commissioner of the DNR to promulgate "model standards and criteria for
the subdivision, use, and development of shoreland in unincorporated
areas, 1nc1ud1ng but not limited to the fo110w1ng

1. the area of a 1ot and Tength of water frontage suitable .
for a building site;

2. placement of structures in relation to shoreiines and roads;

3. the placement and construction of sanitary and waste
disposal facilities;

4, designation of types of Tand uses;
5. changes in bottom contours of adjacent public waters;

6. preservation of natural shorelands through the Eesffiction
of land uses;

7. variances from the minimum standards and criteria; and
8. a model ordinance."

A1l counties in Minnesota have adopted shoreland ordinances
pursuant to & MCAR Cons. 70. Approximately 35 percent of Minnesota
municipalities have adopted shoreland ordinances pursuant to 6 MCAR NR
82. Technical standards are provided in the respective regulations for
gu1dance to local units in developing their ordinances. This term is
used in these rules to provide a different thresheld for local units of
government that have complied with the statutory provisions and the
regulations of the DNR. The basic rationale for the differential
threshold is that, if local units of government have complied with the
criteria and environmental protection measures are in effect, environ--
mental review is Jess necessary than for areas in which these ordinances
are not in effect.

"Sociological effects” means effects, resulting from an action,
which Tmpact the social institutions, socijal groupings, or systems
of a community. [t inctudes effects upon groups of individuals,
families, or househoids. It does not include effects Timited to
single individuals, single families, or single nhouseholds.
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DISCUSSION: This definition was developed by EQB staff and modified by
the public meeting process to clarify for the reader the intent of the
phrase as used in the proposed rules and to assist the reader in
distinguishing this term from "environmentai effects.” This term is
used but not defined -in the current rules. This term is used in the
same context in the proposed rules as in the current rules. thé ‘
environmental review process is triggered by environmental effects,
i.e., effects on the environment from activities that cause direct phy-
sical impacts on the environment. However, once the environmental
review provisions are triggered, all aspects of the activity are
reviewed to jdentify the activity's impacts. This includes sociological
effects, economic effects, and environmental effects.

"Solid waste" has the medning given in Minn. Stat. § 116.06, subd. 10.

DISCUSSION: Solid waste and solid waste facilities are regulated by the
Potlution Control Agency. This statutery definition is used at the
‘request of. the PCA to promote uniformity. The current rules have man-
datory categories relating to solid waste but use different terminology. -
The proposed categories and terminology are designed to be more con-
sistent with recent solid waste legislation. This term is used in man-
datory categories at 6 MCAR § 3.038 P. and 6 MCAR § 3.039 L. This
definition is added to refer the reader to the proper source if the
reader s not familiar with the regulation of solid waste.

The complete definition is not reprinted in these rules in an.
effort to save space and printing costs. The complete definition will’
be included in the "Guide to the Rules." - As defined at Minn. Stat. §
116.06, subd: 10, solid waste means "garbage, refuse, sludge from a
water supply treatment plant or air contaminant treatment facility, and
other discarded waste materials and sludges, in solid, semi-solid,
liquid, or contained gaseous form, resulting from industrial,
commercidl, mining, and agricultural operations, and from community
activities, but does not include hazardous waste; animadl waste used as
fertilizer; earthen fill, boulders, rock; sewage sludge; solid or
dissolved material in domestic sewage or other common pollutants in
water respurces, such as silt, dissolved or suspended solids in
industrial waste water effluents or discharges which are point sources .
subject to permits under section 402 of the Federal Water Pollution
Control Act, as amended, dissolved materials in irrigation return
flows; or source, spec1a1 nuclear, or by- product material as defined by
the Atomic Energy -Act of 1954, as amended.'

"State trail corridor" means an outdoor récreation system unit
designated pursuant to Minn. Stat., § 86A.05, subd. 4.

DISCUSSION: The Department of Natural Resources has jurisdiction over .
state trail corridors. This statutory definition was requested by the
DNR to promote uniformity. The current rules do not use the term "state
trail corridor". The proposed rules use the term at 6 MCAR § 3.038 CC.
This definition makes only those areas that have been specifically
designated as state trail corridors subject to these rules. The proce-
dures by which an area may be so designated are set forth in Minn. Stat.
ch. 86A.

The complete set of criteria for designation are not printed in
these rules in an effort to save space and printing costs. The complete
set of criteria will be:included in the "Guide to the Rules.” The cri-
teria set forth at Minn. Stat. § 86A.05, subd. 4. (b) state: -"No unit.
shall-be authorized as a state trail unless its proposed location
substantially satisfies the following criteria: .

1. Permits travel in an appropriate manner along. a route
which provides at least one of the following recreational opportunites:

a. trave] atong a route which connects areas or po1nts
of natural, scientific, cultural, and historic interest;

. b. travel thruugh an area which possesses outstanding -
scenic beauty; - . :
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¢. travel over a route designed toc enhance and utilize
the unique qualities of a particu]ar manner of travel in harmony with
the natural environment;

d. travel along a route which is h1stor1ca11y s1gn1f1—
cant as a route of migration, commerce, or commun1cat10n,

e. travel between units of the state outdoor recreation
system or the national trail system; and .

' 2. " Utilizes, to thel greatest extent poss1b1e consistent with
the purposes of this subdivision, pub11c Tands, r1ghts of—way, and the
1ike; and . .

3. . Provides maximum potential for the appreciation,
conservation, and enjoyment of significant scenic, historical, natural,

or cultural qualities of the areas through which the trail may pass; and,

4, Takes into consideration predicted public demand and
future use." e .

The purpose of a state trail corridor is "to provide a
recreational travel route which connects units of the outdoor’ recreat1on
system or the national trail system, provides access to or passage
through other areas which have significant scenic, historic, scientific,
or recreational qualities or reestablishes or permits travel along an
historically prom1nent travel route or which provides commuter;
transportat1on .

"Storage", as used in 6 MCAR § 3.038 0. 4., has the mean1ng ‘given in
40 CFR 260.20 (66). .

DISCUSSION: This term has a specific meaning when used in conjunction
with hazardous waste mandatory categories. The Pollution Control Agency
has regulatory authority over hazardous waste and hazardous waste
storage facilities pursuant to 6 MCAR § 4.9001 et. seq. This definition
was reguested by the PCA to promote uniformity. Thé current -rules do
not have mandatory categories relating to hazardous waste. The proposed
rules use this term in the mandatory category at & MCAR § 3.038 0. 4.
This definition is added to refer the reader to the proper source if the
reader is not familiar with hazardous waste regulat1on.

The comp1ete definition is not reprinted in an effort to save
space and printing costs. The complete definition will be included in
the "Guide to the Rules." As defined at 40 CFR 260.10, storage means
"the.holding of hazardous waste for a temporary period, at the end of
which the hazardous waste is treated, disposed of, or stored elsewhere."

"Third class city" has the meaning given in Ming. Stat. § 410.01.

DISCUSSION: The.proposed rules contain mandatory category thresholds
reiating to industrial, commercial, institutional, and residential deve-
lopments geared to the size of city in which they are proposed. These
categories are.found at 6 MCAR §§ 3.038 M. and R. and 6 MCAR §§ 3.039 J.
and M. The current rules do not have differential thresholds based on.
city .size. -To promote uniformity, the classification system for cities
as set forth in Minn. Stat. ch. 410 was used. This definition was added
to refer the. reader to the proper source. ) )

. The complete definition is not reprinted in the rules in an
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Rules." As stated in Minn. Stat. §
410.01, -third class cities are "those having more than 10,000 and not
more than 20,000 inhabitants.” .

"T1er1ng means incorporating by reference the discussion of an

issué from a broader or more general EIS.  An example of tiering is

the Incorporation of a program or policy statement into a subsequent
- environmental document of a more narrow scope, such as a s1te—

spec1f1c ETS, . o . . . .
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DISCUSSION: This definition is derived from the Council on Environmental
Quality definition found at 40 CFR § 1508.28. The current rules do not
use this term. The proposed rules use this term at 6 MCAR § 3.036 H.

} The concept of tiering represents a major change in the
environmental review process. The concept of tiering is based on the
development of comprehensive documents relating to an issue and the
. later use of these documents for project specific use. The process of .
tiering or incorporating by reference from the broad document to later
project specific documents results in a more thorough analysis: of poten-
tial impacts of a project while eliminating much of the cost and volume
of environmental documents and mak1ng them more readab1e and more ’
useab]e.

"Transfer station" has the meaning given in Minn. Stat. § 115A.03,
subd. 33.

DISCUSSION: The Pollution Control Agency has jurisdiction over. transfer
stations and solid waste facilities. This statutory definition was
requested by the PCA. to promote un1form1ty. The current rules do not
use this term. The" proposed rules use this term at 6 MCAR § 3.038 P. 3.
This definition is added to refer the reader to the proper source 1f the
reader is not’ fam111ar with 5011d waste legislation.

The complete definition is not reprinted in these rules in an
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Rules." As defined at Minn. Stat. §
115A.03, subd. 33, transfer station means "an intermediate waste faci-
lity in which waste collected from any source is temporar11y depos1ted
to await transportatTOn to another waste fac111ty '

“Waste" has the mean1ng g1ven in M1nn stat. § llSA 03, subd 34.

DISCUSSION The Pollution Control Agency has Jur15d1ct10n aver waste .
and waste facilities. The PCA has recommended inhclusion of: this
definition.” The current rules use but do not define this term. The
proposed rules use this term in mandatory categories at & MCAR §§ 3.038.
8. and P. and 6 MCAR §§ 3.039 K. and L. Use of the term in the proposed
rules reflects increased definition in accord with recent legislation. ~
This definition is added to refer the reader to the proper source if the
reader is ndt familiar with solid waste and hazardous waste 1egis1ation.

The complete ‘definition is not repr1nted in these rules in an’
‘effort to save space and printing costs. -~ The ‘Complete definition will
be included in the "Guide to the Rules."  As defined at Minn. Stat. §
115. 03, subd. 34, waste means "sol1d waste, sewage sludge, -and hazardous
waste." ; e

" "Waste facility" has the meaning given in Minn. Stat. §-115A{03;
subd. 35, ' - i . T .

.DISCUSSIDN ) ‘The Pollution Control Agency has jurisdiction over waste
-and waste facilitfes. The PCA has recommended ‘inclusion of this
definition. The current rules do not use this term. -The proposed rules
use this term in mandatory categories at 6 MCAR §§ 3.038 0. and P. and &
MCAR §§ 3.039 K. and L. Use of the term in the proposed rules reflécts
increased definition in accord with recent legislation. This definition
is added to refer the reader to the proper source if the reader is not
fam111ar w1th so]1d waste and hazardous waste 1eg1s1at1on C L

“The camp]ete definition is not repr1nted in these ru1es inan-
effort to save space and printing costs. The complete definition will
be included in the "Guide to the Rules." As defined at Minn. Stat. §
115.03, subd. 35, waste faciiity means; “all property, real or personal,
incloding: negat1ve and. pos1t1ve easements. and:water and air rights,
which is or may be needed or useful for the procéssing or disposal of
waste, except propérty for the collection of the ‘waste and the property
used primarily for the manufacture of scrap metal or paper. ' Waste faci-
Tity includes but is not limited to, transfer stat1ons, process1ng
facilities, and d1sp05a1 sites and faC111t1es
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"Wastewater treatment facility" means a facility for the treatment
of municipal or industrial waste water. IT includes on-site treat-
ment facilities.

DISCUSSION: The Pollution Control Agency has jurisdiction over sewage
systems. A sewage system may be viewed as being composed of 1} the con-
veyance system (sewer system} that conducts waste water to the central
facility, and 2} the central facility (wastewater treatment facility)
that purifies the waste water. This definition was requested by the PCA
to help clarify for the reader the distinction between “sewage system",
“sewer system" and "wastewater treatment facility". This definition -
should be read in conjunction with the definition of "sewer system".
The term “wastewater treatment facility" is -used at 6 MCAR § 3.038 Q.

It should be noted that, in most cases subject to these rules,
waste water is treated by a municipally owned and operated facility.
Certain large industrial or residential developments may, however, build
treatment facilities specifically for that development. These facili-
ties are subject to PCA reguiation and are included within this
definition. :

"Wetland” has the meaning given in U. S. Fish and WiTdlife Service
Circular No. 39 {1971 edition). '

DISCUSSION: The Department of Natural Resources has Jjurisdiction over
public waters and certain protected wetlands pursuant to 6 MCAR § 1.5020
et. seq. .This definition is used at the request of the DNR because the
source has been used in the past and most local authorities are familiar
with its use. The current rules use this term and define it within the
mandatory category in which it is used. The proposed rules use the term
;n the same context. This term js used in the proposed rules at 6 MCAR
3.038 Z. 2. .

The term "wetland” as used in these rules should be
distinguished from the term "protected wetland”. "Wetland" is used in a
generic context to. refer to all wetland areas in the state of types 1-8.
The wording of the mandatory category then restricts the application of -
_the generic term. "Protected wetland" refers only to those wetlands
over which the DNR has jurisdiction. The definitions were added to
¢larify to the reader the context in which the respective terms are used
and to refer the reader to the proper source if the reader is not fami-
Tiar with the classification and regulation of wetlands. :

U.S. Fish and Witdiife Service Circular No. 39 is a standard
reference relating to the classification of wetiands. All fresh water
and salt water wetlands of the United States are classified inte 20
basic types. Types 1-8 are found in Minnesota. This classification
system is the simplest and easiest to use by the general public.
Complete definitions of wetland types are not included but are incor-
porated by reference into the rules. ’

"Wild and scenic rivers district” means a river, or a segment of the
river, and its adjacent Tands that possesses outstanding scenic,
recreational, nAatural, historical, scientific, or similar values and

. has been designated by the Commissioner of the DRR for inclusion -
‘within the Minnesota WiTd and Scenic Rivers syStem pursuant to Minn.
Stat. §§ 104.31 - 40 or by Congress for inclusion within the
National Wild and Scenic Rivers System pursuant to 16 USC 1274 et
seq.

DISCUSSION: The Department of Natural Resources has jurisdiction over
wild and scenic rivers pursuant to Minn. Stat. § 104.31 et. seq. The
DNR has requested this definition. This term is not used in the current
rules. -The proposed rules use this term in mandatory categories at 6
MCAR §% 3.038 0. 3. and 4., R. 2. and Z. 2; 6 MCAR §§ 3.039 J. 2., K. 2.
and 3., L. 2 and M. 2; and 6 MCAR §§ 3.041 I. 1. and 3., K. 1., and R.

A river and adjacent lands may be designated as a wild and sce-

nic rivers district by either a state or federal process. The federal
process involves specific designation by Congress for inclusion within
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the National Wild and Scenic Rivers System. This process .is delineated
at 16 U.S.C. 1274. A river and adjacent Tands may also be designated as
a wild and scenic rivers district by the Commissioner of the DNR. The
process of designating a river for inclusion in the Minnesota Wild and
Scenic Rivers System 1s set forth in Minn. Stat. §§ 104.31 - 40.

Minn. Stat. § 104.33, subd. 1, states the criteria for inclu--
" sion as "the whole or a segment of any river and its adjacent lands in
this state that possesses outstanding scenic, recreational, natural,
historical, scientific, or similar values shall be eligible for inclu--
sion within the Minnesota Wild and Scenic Rivers system. "River" means:
a flowing body of water such as a stream or a segment or tributary
thereof, and may include lakes through which the river or stream flows.”
Minn. Stat. § 104.33, subd. 2. {a) defines wild rivers as "those rivers
that exist in a free-flowing state, with excellent water quality, and
with adjacent lands that are essentially primitive. “"Free-flowing” =
means existing in natural condition without significant artificial modi-
fication such as impoundment, diversion, or straightening. The :
existence, however, of Tow dams, diversion works or other minor struc-
tures at the time any river is proposed for inclusion shall not automa-
tically bar its inclusion as a wild, scenic, or recreationa1'river."
Minn. Stat. § 104, 33, subd. 2. (b) defines scenic rivers as "those
rivers that exist in a free-flowing state and with adjacent Tands that
are largely undeve1oped._

"Wild and scenic rivers district ordinances, state approved" means a
Tocal governmental unit ordinance implementing the state management
plan for the district. The ordinance must be approved by the
Commissioner of the DNR pursuant to & MCAR NR 81, ’

DISCUSSION: Wild and scenic rivers districts are regulated by the
Department of Natural Resources pursuant to & MCAR NR 78. The DHR has
requested this definition. The current rules do not use this term. It
is used in the proposed rules in mandatory categories at 6 MCAR §§ 3.038
M. 2. and R. 2. and 6 MCAR §§ 3.039 J. 2 and M. 2. This definition is
.added to refer the reader to the proper source if the reader is not
familiar with DNR regulations relating to wild and scenic rivers
districts.

The complete set of standards and procedures as set forth in 6
MCAR NR 78 are not included in these rules but are incorporated by~
reference.

Units of government that have complied*with the provisions of 6
MCAR .NR 78 and have had their ordinances approved by the commissioner
are presumed to have incorporated environmental protection measures.

"Wilderness area" means an outdoor recreation system unit designated
pursuant to Minn. Stat. § 86A.05, subd. 6.

DISCUSSION: The Department of Natural Resources has jurisdiction over
wilderness areas. This statutory definition was requested by the DNR to
promote uniformity. The current rules do not use the term "wilderness
area".. The proposed rules.use it at 6 MCAR § 3.038 CC. This definition
makes only those areas that have been specifically designated as wilder-
ness areas subject to these rules. The procedures by which an area may

be so designated are set forth in Minn. Stat. ch. 86A.

The complete set of criteria for designation are not printed in
these rules in an effort to save space and printing costs.  The complete
set of criteria will be included in the "Guide to the Rules.” The cri=
teria set forth at Minn. Stat. § 86A.05, subd. 6. (b} state: “No unit
shall be authorized as a state wilderness area unless its proposed Toca-
tion substantially satisfies the following criteria: = Appears to have
been primarily affected by the forces of nature, with the evidence of
man being substantially unnoticeable or where the evidence of man may be
eliminated by restoration." The purpose of a wilderness area is "to
preserve, in a natural wild and undeveloped condition, areas which offer
outstanding opportunities for solitude and primitive types of outdoor
recreation.”
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Introduction to 6 MCAR § 3.023 General Responsibilities

This rule is introductory in nature. It is placed before the
substantive procedural portions of the rules as an introductory outline
of the primary responsibilities of parties affected by these rules.

This section originally included cites to the relevant portions of the
rules where the responsibilities were substantively presented. The
cites and additional advisory language were deleted because of public
comment that the rules were too long. The current rules have a more
extensive general responsibilities rule that functions as an introduc-
tion to later substantive rules in add1t1on to- 1nc0rporat1ng substantive
provisions.

Aiternative language to this rule, that incorporates references
to later substantive portions, may be reviewed by consulting the March
19, 1981 public draft. The alternative of deleting this rule in its
entirety was also considered but rejected in the belief that this rule.
serves an educational function to the reader and promotes continuity
within the complete set of rules.

6 MCAR § 3.023 A. EQB.

The EGB shall monitor the effectiveness of these rules and shall
take appropriate measures to modify and improve the effectiveness of
the ruies. 1The EQB shall assist governmental units and interested
persons in understanding and impTementing these rules.

DISCUSSION: This paragraph is included for the purpose of helping the
reader understand the change in the role of the EQB in the implemen-

tation of these rules. The EQB no longer functions as an appeal board

for projects subject to these ruies. The EQB retains the responsibility
of monitoring the rules and the responsibility of assisting other
governmental units in understanding and implementing the rules. The EQB
retains 1imited authority to intervene as per 6 MCAR § 3.031 G. 1. and
retains the authority to order an EAW for actions that may have the _
potential for significant environmental effects as per 6 MCAR § 3.025 C. 3.
The EQB is assigned responsibilities in regard to RGU designation for
petitions at 6 MCAR § 3.026 and for cases in which it is not apparent
which governmental unit is most properly the RGU at 6 MCAR § 3.024. The
EQB is responsible for necessary approvals of substitute forms of '
environmental review such as generic EISs {6 MCAR § 3.036), alternative
review {6 MCAR § 3.034), and model ordinances (6 MCAR § 3.035).

Concerns have been expressed as to the role of the EQB after adoption of
these rules and as to whether the EQB will provide assistance to local
units of government in implementing the rules. This rule incorporates a
statement that the EQB will offer technical assistance as a part of its
continuing responsibility under these rules. .

6 MCAR § 3.023 B. RGUs.

RGUs shall be responsible for verifying the accuracy of environmen-
tal documents and complying with environmental review processes in a
timely manner.

DISCUSSION: This paragraph is included to outline the RGUs respon-
sibilities for the reader. The primary responsibilities of the RGU
include: ’ S

1. Reviewing petitions and determining the need for an
EAW (6 MCAR § 3.026 F.);

2. Prepar1ng or ver1fy1ng the 1nformat1on conta1ned in an EAN
{6 MCAR § 3.027); .

© 3. Determining the need for an EIS (6 .MCAR § 3.028):
4., . Coordination of the ELS scoping process {6 MCAR § 3. 030)~

5. Preparing or verifying the 1nf0rmat10n conta1ned in an EIS
(6 MCAR § 3.031); and
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6. Determining the adequacy of an EIS (6 MCAR § 3.031 G.).

Earlier drafts of. these proposed rules contained. add1t1ona1
1anguage in regard to:

1.  The RGU's ab111ty to delegate certain respons1b111t1es ta-
staff or consultants. This lanquage was deleted to shor-
‘ten the rules and because of misinterpretations regarding
the extent to which responsibilities can be delegated,
j.e., the RGU cannot delegate its decision-making authority
to consultants.

- 2. The RGU's ability to assess costs incurred in.the environ-
mental review process to the proposer. This language was .
deleted to shorten the rules and because most governmental
units involved in.the preparation of enyironmental docu-
ments were aware of their powers in this respect. The
main conceérn was expressed by governmental units not fami- -
-Tiar with environmental review and not 11ke1y 1o be
1nvolved as a RGU.

3. The RGU's responsibility to expedite the process to comply
. with the time guidelines. of these rules. This 1anguage
was deleted to shorten the rules. - Recommendations:in
regard to timely implementation will be 1nc0rporated in

the" Guide to the Rules".

6 MCAR § 3.023 C. Governmental units, private individuatls, citizen
aroups; and business concerns. i

‘When environmental review documents are required on an action, the
proposer of the action and any other person shall supply any data
reasonably requested by the RGU which he has 1n his possession or to
which he has reasonable access. -

DISCUSSION: This paragraph is included to advise all persons of their
rights and responsibilities under these rules. The primary portions of
the rules of relevance to all persons include: )

1. The right to submit a petition requesting env1ronmenta1
review on an action (6 MCAR § 3.026);

2. The right to participate 1n the, rev1ew of an EAKW (6 MCAR §
3.027);

3. The right to participate in the EIS scoping'process (6
MCAR § 3.030);

4. The right to review and comment on draft EISs {6 MCAR §
' 3.031 E.}; and

5.  The right to review and comment on the adequacy of final
EISs (6 MCAR §.3.031 G.).

In addition, governmenta1 units with jurisdiction over projects
subject to environmental review have a responsibiiity to issue permits
in a timely manner {6MCAR § 3.031 H.) and. to use the information pro-
vided via the environmental review process for making permit decisions
in the best interests of the public. ) '

6 MCAR § 3.023 D. Appeal of final decisions.-

Decisions by a RGU on the need for an EAW, the need for an EIS, and
the adequacy of an EIS are final decisions and may be reviewed by a-
declaratory judgment action in the district court of the county
where the proposed action, or any part thereof, would be underiaken.
Judicial review shall be initiated within 30 days after the RGU
makes the decision.
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- DISCUSSION: This paragraph is included for the purpose of clearly deli-

neating to the reader the fact that the EQB no longer serves as an
appeal board for local decisions. This paragraph is based .on the statu-
tory language found at Minn. Stat. § 116D.04, subd. 10. This paragraph
references three points at which the decisions by the RGU are final and:
would lead either to the termination of environmental review or to the
next phase of environmental review. These decisions are:

1. The decision as to whether or not an environmental
assessment worksheet will be required for an activity.
This decision may be based on review pursuant to a citizen
petition or upon an independent assessment of the likeli-
hood of environmental impact of an activity otherwise

 brought to the attention of the RGU. This decision would
rasutt in either:

a. the preparation of an EAW, or

b. the dismissal of the activity as not bearing suf-
ficient evidence of the 1ikelihood of the potential
for significant environmental effects.

2. The decision on the need for preparation of an EIS. This
- decision is made upon completion of review of the EAW.
This decision would result in either:

a. a positive declaration (a decision that the project
has the potential for significant environmental
effects and therefore an EIS will be prepared), or

b. a negative declaration (a decision that the activity
does not have the potential for significant enviren-
mental effects and therefore no EIS need by prepared).

3. The adequacy of the final EIS. This decision consists of
either:

a. a determination that the final EIS adequately
addresses the relevant issues of the act1v1ty as
scoped, or

b. a determination that additional information is
required to properly assess potential environmental
effects of the proposed activity.

This appeal provision of the proposed rules is substantially
different from the appeal provision of the current rules. Under the
current rules if the person disagrees with the final decision of the
responsible agency, the proper appeal is either a petition or a :
challenge to the EQB. The EQB then holds an informational meeting or a
contested case hearing for the purpose of obtaining information in
regard to the merits of the appeal or challenge. Based on the infor-
mation obtained from this hearing, the EQB may then either uphold or
overturn the decision of the responsible agency. If the aggrieved party
- continues to disagree with the decision, the decision of the EQB may
then be appealed to district court.

The effect of this provision is to eliminate the intermediate
appeal body, i.e., the EQB, from the appeal process. This will result
in significant time and financial savings. S .

Introduction to 6 MCAR § 3.024 RGY selection procedures. The following
procedures shall be used in determining the RGU for the preparation of
an EAW:

* The purpose of this rule is to c¢larify how a RGU is selected
for projects -subject to environmental review. The current rules refer
to the concept of "RGU" as "Responsible Agency". The current rules con-
tain a similar paragraph outlining procedures for determining the proper
Responsible Agency for a given project.” Through implementation of the
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current rules, proper designation of the Responsible Agency became an
issue in only cne project. The proposed rules transfer more respon-
sibility to local governmental units and it is now more likely that the
proposer will seek guidance from the local unit. This rule was added
for the purpose of assisting local units in f}nd]ng which unit of’
government should be designated as the RGU.

Prompt designation of the RGU and the assumption of respon-
sibiTities by the RGU is essential for implementation of these rules in
accord with the time guidelines estabiished by the legislature. This
rule is intended to clarify designation procedures for governmental
units and proposers. Comments relating to ambiguities in these proce-
dures and potential problems that may not be readily resolved by appli-
cation of these procedures are relevant to this rule.

6 MCAR § 3.024 A.

Far any activity Tisted in 6 MCAR §§ 3.038 or 3.039, the governmen-
tal unit Tisted in parentheses shall be the RGU. .

e

DISCUSSION: This paragraph is included to clarify te the reader that,
for activities which fall under specific categories in the mandatory
category section, the RGU for that activity is designated within the
context of these rules. That designation is made in parentheses
fo110wing that category. If the RGU is a state agency, the specific
agency is listed. 1In a few instances, more than one state -agency could
be the RGU. In those cases the determination is made by following the
steps of paragraphs B-F of this rule. If the RGY is a local governmen-
tal unit, the designation will be "(local)". In these cases the actual
determination of which Tocal governmental unit will be RGU is made by
following the steps of paragraphs B-F of this rule.

This method of designation of RGUs is the same as the method of
designaticn of Responsible Agency under the current rules. In the
current rules, however, the explanation of the significance of the
parenthetical agency is also contained immediately prior to the listing
of the categories. The alternative of repeating this information in the
© proposed rules immediately prior to the 1isting of the categories, i.e.,
“in the introductory heading to 6 MCAR § 3.038 and 6 MCAR § 3.039, was
. considered. - This alternative was rejected because the information was

duplicative and because it appeared that through use of the current
rules most persons understood the meaning of the parenthetical
enclosure. .

It should be noted that if, by application of this provision,
the government unit designated is for any reason inappropriate, a dif-
ferent governmental unit may be des1gnated as per paragraphs E and F.
of this ru1e

6 MCAR § 3.024 8.

If a.governmental unit orders an EAW pursuant to 6 MCAR § 3.025
C. 1., that govermnmental unit shall be designated as the RGU.

DISCUSSION: This paragraph is included to clarify to the reader, pur-
suant to the process set forth at 6 MCAR § 3.025 C. 1., any governmental
unit with-jurisdiction over an ‘activity may order an EAW to be prepared
for that activity if it decides that environmental review on the pro-
posed activity is warrented. If a governmental unit orders an EAW
pursuant to this section, this section identifies that governmental unit
as the RGU responsible for its preparation.

ST

The current rules do not have an explicit provision
corresponding to this paragraph, Rather, the current rules rély on pro-’
. visions similar to those set forth in paragraph E. of this rule.” The °

proposed language expands this concept to state that if any governmental

unit with jurisdiction over a proposed activity decides it-has inade- ~
~guate information to properly assess the potential for significant

environmental effects, it may order an EAW and be the RGU for that EAW.
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This provision is in keeping with the basic purpose of environmental
review, i.e., to assure that all governmental decisions are made with
full knowledge of potential environmental impacts.

It should be noted that if, by application of this provision,
the government unit designated is for any reason inappropriate, a dif-
ferent governmenta] unit may be designated as per paragraphs E. and F.
of this rule.

6 MCAR § 3.024 C.

If an EAW is ordered in response to a petition, the RGU that was
designated by the EQB to act on the petition shal]l be responsible
for the preparation of the EAW.

DISCUSSION: This paragraph is included to clarify for the reader the
RGU designation procedures for citizen petitions submitted pursuant te
Minn. Stat. § 116D.04 subd. 2a {e}. The current rules contain no
corresponding provision because under the current rules a citizen peti-
tion is filed for the purpose of requesting an EIS as- opposed to an EAW.
Under the current rules, the EQB makes all decisions relating to citizen
petitions.

The procedures of the proposed rules differ substantially from
the current rules in that, under the proposed rules, the citizen peti-
tion is filed to request an EAW. Decisions on the merits of the peti-
tion are made by the RGU. To establish a workable proceduve for
citizens, these rules require citizens to submit their petitions to the_
EQB. This is to avoid uncertainty and delays in establishing the iden- .
tity of the proper RGU. The EQB verifies the format of the petition and
determines which governmental unit is most capable of deciding the
substantive merit of the petition pursuant to paragraph E. of this rule.
The RGU will be selected on the basis of the type and location of the
project and the permits or approvals required. This will be a routine .
staff function of the EQB as opposed to a formal Board action.

- The-RGU designated by the EQB to consider the petition -shall
remain the RGU responsibie for the preparation of the EAW if an EAW is
Tater ordered by the RGU. If the RGU disagrees with its desigpation as
RGU for that activity, its proper method of appeal is defined in
paragraphs E. and F. of this rule. Controversy retating to this process
is discussed in conjunction with the substantive portion of these rules.

& MCAR § 3.024 D.

If the EQB orders an EAW pursuant to 6 MCAR § 3.025 C. 3., the EQB
shall, at the same time, designate the RGU for that EAW.

DISCUSSION: This paragraph was added to clarify for the reader that the
EQE retains the authority to order preparation of an EAW pursuant to
Minn. Stat. § 1160.04 subd. 2a {d). The EQB has the same authority
under the current rules; however, the current rules do not expressly .
state that the EQB designates the RGU when.it so orders an EAW. In
practice, this same procedure would have been followed. This language
is-added to delineate that situation more clearly.

The EQB may under this provision designate itée]f as the RGU.

This provision is included as a catch-all provision. This type
of provision is necessary because it is impossible to anticipate all
types of projects, issues, or controversies that may arise in the
future. It is anticipated that this rule will seldom, if ever, apply.

6 MCAR § 3.024 E.

For any activity where the RGU is not listed in 6 MCAR §§ 3.038 or
3.039 or which falls into more than one category in & MCAR 3% 3.038
or 3.039, or for which the RGU. s in question, the RGU sha11 be
determ1ned as fo110ws )
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1. When a single governmental unit proposes to carry out or has
sole jurisdiction to approve an action, 1t shalt be the RGU.

2. When two or more governmental units propose to carry out or -
have jurisdiction to approve an action, the RGU shall be the .
governmental unit with the greatest responsibility for super-
vising or approving the action as a whole. Where it is not
clear which governmental unit has the greatest responsibility
for supervising or approving an action or where there s a
dispute about which governmental unit has the greatest respon-
sibility for supervising or approving an action the governmen-
tal units shall either: s

a. By agreement, designate which .unit shall bé the RGU; or

b,  Submit the question to the E(QB, which shall ‘designate the
RGU based on a consideration of which governmental unit
has the greatest responsibility for supervising or
approving theé action or has the expertise that may be -
relevant for the environmental review. :

DISCUSSION: This paragraph is included to clarify for the reader that
for activities for which these rules do not make explicit provision,

- the RGY may be determined by the governmental units with jurisdiction
over the activity. The current rules contain similar language.- The
proposed language incorporates additional guidance for the selection of-
RGY in subparagraph 2. This guidance was reguested by governmental
units during the public comment period as a means of estab11sh1ng a
standard.

The initia] test for the standard .is to designate RGU respon-
sibilities to that governmental unit that has.the greatest respon-
sibility for approving the action. This test is in keeping with- the
basic purpose of environmental review, i.e., to serve as a means of
supplying adequate information for a governmenta1 unit to make ‘its
decision. .

In cases for which designation is not clear by application of
the initial test, the governmental units involved may designate the unit
most appropriate or submit the question to the EQB. The standard for
the £QB to use in designation of a RGU is set forth at subparagraph 2.
b. In accord with that standard, the EQB shall designate either the
governmental unit which it determines has the greatest responsibility or
the governmental unit that has the greatest expertise in the preparation
of environmental documents relating to that type of action.

The most 1ikely situations where this paragraph may arise would
include cases where a new type of activity is proposed that was not
anticipated by these rules and thus not listed in the mandatory-cate-
gories section and cases in which the project is tocated in more -than
one jurisdiction. This paragraph could also beé used for situations in - -
which more than one mandatory category applies and more-than one agency
is designated as RGU. This paragraph could also apply to the situation
where a governmental unit disagrees with its designaticn as RGU pursuant
to one of the preceding paragraphs of this rule. .

6 MCAR § 3. 024 F.

Notwithstanding paragraphs A-E of this rule, the EQB may des1gnate a
different RGU for the preparation of an EAW if the EQB determines -
the designee has greater expertise in analyzing the potential
impacts of the action.

DISCUSSION: This paragraph is included as a catch-all paragraph to
cover unusual situations where for some reason it is apparent the best
interests of environmental review dictate that a governmental unit other
than the RGU as defined by this rule should be responsible for review of
an activity. The current rules have a similar provision. Under this
provision, the EQB could intervene to designate the RGU at the request
of affected governmental units, the proposer or citizens, or at the
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EQB's own initiation. This rule is needed to lend predictability to all
phases of the process. This rule establishes a procedure in the event
~ controversy relating to RGU designation arises.

Proper designation of a RGU became an issue only once during
the implementation of the current rules. In that case, designation of
the RGU was achieved without action by the Board.

Introduction to Chapter Twelve: Environmental Assessment Worksheet,

The intent of this chapter is to set forth the procedural rules
relating to the preparation and review of the EAW. This chapter is
intended to be a self contained unit for processes relating to the
determination of need for an EAW, preparation and distribution af that
EAW, and completion of final action relating to that EAW. The EAW 15 .
the basic environmental review document., The EAW will be the most com-
monly used environmental document under these rules. Therefore, the
rules contained within this chapter are the most important proceduratl
rules for governmental units to understand. Rules contained within this
chapter delineate the EAW process from the designation of activities for
which EAWs. will be prepared through the final action taken with :
reference to the EAW. For the majority of local governmental units
involved with environmental review, this chapter will be the only proce-
dural portion of these rules with which they will ever beccme involved.
The provisions in this chapter are the most essential provisions for a
governmental unit to understand in being able to fulfill its respon-
sibilities for environmental review.

Introduction to 6 MCAR § 3.025 Actions Requiring an EAW.

This rule is placed at the beginning of the chapter for the
purpose of clarifying to the governmental unit the purpose of an EAW and
the situations under which an EAW may be prepared. The role of the EAW
in the proposed rules has been expanded beyond the purpose entailed in
the current rules and the processes by which an EAW may be ordered have
been changed in relation to the petition process. This rule is provided .
to concisely identify the situations under which an EAW may be ordered.

The net effect of this rule is to allow all governmental units
with authority to order EAWs under the current rules to retain that
authority. The major change reflected in this rule relates to changes
in the petition process to require petitions for EAWs rather than EiSs.
The justification for this change is5 addressed more fully in the
discussion relating to 6 MCAR § 3.026.

Additional changes are being implemented in conjunction with
these ruies that will have the net .effect of making the EAW a less bur-
densome document for preparation and review. The primary changes
include: 1) Simplification of style and format; 2) Specific time guide-’
Tines relating to review; 3} An abbreviated appeal process; 4) Earlier
involvement of 1nterested parties; and 5) Increased proceduraT
definition. .

6 MCAR § 3.025 A. Purpose of an EAW

The EAW is a brief document prepared in worksheet format which is
designed to rapidly assess the environmental effects which may be
associated with a propesed action. The EAW serves primarily the
following purposes:

1. Aid in the determ1nat1on of whether an EIS is needed for a

proposed action; and

2. Serve as a basis to begin the scoping process for an EIS.

DISCUSSION: This paragraph is introductory in nature and serves to cap-
sulize the uses of the EAW as delineated in later substantive portions
of this chapter. The current ruies do not contain a comparable
paragraph. This paragraph was added because the role of the EAW has
been modified and the processes by which an EAW may be ordered have been
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changed in the proposed rules. This paragraph was written in a format
that stresses the dual function of an EAW. The scoping function is new
to the Minnesota environmental review process.

This paragraph delineates the intent of these rules to maintain
the EAW as a brief document in outline format. The basic role of the
EAW is as a public disclosure document to inform the public of antici-
pated developmental activities which may be of concern to them and to
assist government agencies in determining whether the project may have
the potential for significant environmental effects. With this in mind,
it is the intent of these rules to maintain the EAW as an easily
reviewable document through which the reader may rapidly assess poten-
tial environmental effects that may arise because of the proposed
act1v1ty.

The initial purpose of an EAW is relevant to activities for
which it is not known at the proposal stage whether or not an EIS will:
be prepared for the activity. Upon notification of the propesal, it is
the responsibility of the public to voice concerns relating to potential
impacts. This purpose terminates in a decision by the RGU that either
1) the activity has the potential for significant environmental effects
and an E£IS will be prepared, or 2) the activity does not have the poten-
tial for significant environmental effects and no EIS will be prepared.-
This intreductory statement of purpose relates to processes de11neated
at 6 MCAR §§ 3.027 and 3.028. ]

The second purpose of an EAW is relevant to activities for
which it has been determined that an EIS will be prepared. This

situation would arise in either of two situations: 1} When the proposed '

activity falls within .a mandatory EIS category or is voluntarily being-
prepared by the proposer, or 2} When, pursuant to the review of the EAW,
it has been determined by the RGU that an EIS shall be prepared for the

proposed activity, i.e., the EIS is being prepared because of a discre-:
tionary action on the part of the RGU. The current rules are silent on

the concept of scoping. This purpose terminates in a scoping decision
that delineates the issues to be addressed in the EIS. This introduc-

tory statement relates to the substantive process delineated at 6 MCAR §.

3.030.

Controversy has arisen as to whether the EAW is the most
“appropriate document to serve as the scoping document. The justifica-
tion for this use is included within the Just1f1cat10n for 6 MCAR &
3.030 B.

6 MCAR § 3.025 B. Mandatory EAW Categories.

An EAW shall be prepared for any activity that meets or exceeds the
thresheTds of any of the EAW categories Tisted in & MCAR § 3. 038 or
any of the EIS categories Tisted in 6 MCAR § 3.039.

DISCUSSION: This paragraph identifies those situations in which it is
known by the proposer at the onset that an EAW must be prepared for the
activity proposed. This paragraph outtines the fact that EAWs must be .
prepared for any proposed activities that meet or exceed the thresholds
of either an EAW or EIS category. The current rules do not conta1n an
introductory statement of this nature.

The need for the preparation of an EAW in both situations is
- Justified by reference to the two basic purposes served by the EAW as
mentioned in the preceeding paragraph. If an activity meets the
threshold of an EIS category an EAW is required to serve only as a
scoping document for the EIS that is to be prepared. If the proposed

activity meets or exceeds the threshold of the EAW category but does not
meet the threshoid of the EIS category the EAW will serve both purposes
delineated in the paragraph above. That is, the EAW will first serve as-

a public disclosure document to assist the RGU in making the deter-
mination of whether the £IS will be required and the EAW then is used as
the basis for the scoping process if an EIS is required.
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6 MCAR § 3.025. C. Discretionary EAWS.

An EAW shall be prepared:

1. When a governmental unit, with jurisdiction or approval

. authority over the probcsed action, determines that, because of
the natlire or Jocation of a preposed action, the action may
have the potential for significant adverse environmental
effects.

2. When a governmental unit, with jurisdiction or approval
authority over a proposed action, determines, pursuant to the
petition process set forth in 6 MCAR ¥ 3.026, that, because of
the nature or Tocation of a proposed action, the action may
have the potential for significant adverse environmental
effects.

3. Whenever the EQB determines that, because of the nature or -
Tocation of a proposed action, the action may have the poten-
tial for significant adverse environmental effects.

DISCUSSION: This paragraph set forth those situations in which an EAW
will be prepared as a result of a discretionary decision on the part of
the RGU or the EQB. This paragraph is included to outline those
situations for the reader.

Subparagraph one relates to 6 MCAR § 3.024 B. This paragraph
is included to delineate the situation in which the governmental unit
with jurisdiction ‘over a proposed activity makes a determination .on
their own initiation that the activity warrants the preparation of an
EAW. ' This situation is likely to arise in instances where the govern-
mental unit feels it has inadequate information tc make an informed
decision relating to the environmental effects of approving the
activity. A governmental unit ordering an EAW pursuant to this .
paragraph will be designated as the RGY for that EAW. If, however,
because of the nature of the activity & different governmental unit is
¢learly a more proper RGU, a different RGU may be designated pursuant: to
6 MCAR § 3.024 E.2. This provision is identical in effect to the

" .current rules.

‘Placing this broad discretionary authority in the hands of
units of government with jurisdiction over a .project is needed to pro-
mote environmental review with a minimum of procedural complication.
The purpose of environmental review s to present adequate information
to units of government making decisions relating to proposed activities.
If that unit of government feels it does not have adequate information
on which to base its decision, it should be free to cbtain that infor-
mation with a minimum of procedural detail.

Subparagraph two is included to delineate the situation where a
proposed activity is brought to the attention of the unit of govermment
via a citizen petition. The process by which citizens may petition
units of government to review proposed activities is set forth in 6 MCAR
§ 3.026.

This procedure is substantially different from procedures
relating to citizen petitions in the current rules. Under the current
rules citizens were permitted to petition for an EIS via submission of
the petition to the EQB. lnder the procedures established by the
amended legislation and implemented through these proposed rules, citi-
zens are now permitted to petition directly to the RGU for the prepara-
tion of an EAW. The effect of this change is to bring citizen
involvement into the process at an earlier stage and at a stage that
entails less consequence for the propeser of the action. This provision
allows activities to be brought to the attention of the RGUs with a
minimum of procedural delays and cost to the pet1t1oners or to the pro-
poser of the act1v1ty
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Subparagraph three implements Minn. Stat. § 116D.04 subd. 2a (d)
which authorizes the EQB to order the preparation of an EAW for activi-
ties that may have the potential for significant adverse environmental
effects and for which an EAW has not been.ordered by the governmental
unit with the jurisdiction or approval authority. This paragraph was
inserted as a back-up provision to cover unusual situations in which
controversial activities would not be subjected to environmental review
via other processes. This provision is identical in effect to the
current rules. .

The most 1ikely situation which may call for the implementation
of this rule would be under situations where new and unusal projects are
being proposed for which existing state and Tocal regulatory schemes
have not been developed. A possible additional application would be in
the situation where a local unit of government with jurisdiction is not
taking proper control for the gathering of required information for an
activity. It should be noted, however, that this secondary application
would be very limited in that these rules provide for an established
process through which these activities can be brought to the attention
of a RGU. If the RGU fails to take responsible action providing for .
environmental review over the activity, the proper method of appeal is.
through district court and not to the EQB. Therefore, this provision
would be utilized only in situations in which ne definitive action was
taken by the RGU.

This provision has received criticism as being an unnecessary
retention of authority of the EQB. However, it has been retained in the
belfef that it 1% necessary to fulfill the overall responsibilities of
the EQB as delineated in Minn. Stat. chs. 116C and 116D.

Introduétiqn to 6 MCAR § 3.026 Petition Process

The petition process proposed in this rule is significantly
different from the petition process under the current rules. The dif-.
ferences contained in this rule are the result of expressed statutory
language and legistative history supporting the provisions contained:
herein.

To summarize the current rule - under the current rule con-
cerned citizens may submit a petition containing the signatures of 500
persons to the EQB to request the preparation of an EIS on a project.
It should be noted that there are no age or residency requirements for
those signatures. It should also be noted that the petition is sub-.
mitted to the EQB, and the EQB makes the determination of the validity
of -that petition. Moreover, this petition is a demand for the prepara-
tion of an EIS, not, as in the case of the proposed rules, an EAW.

The effect of this provision in the current: rules has been that
citizen petitions have created costly delays to project proposers often
with 1ittie benefit to the signers of the petition or to identifying
. environmental effects of a. proposed project. By regquiring a petition. at
the EIS stage the effect was to delay citizen involvement until it was
apparent that all other channels of action had been exhausted. This
meant that by -the time of the petition the parties to the action had
become polarized with firm opinions as to the merits of the action.
Under the proposed rules the petition is submitted at the EAW stage.
That s, a petition is submitted to the RGU and the RGU decides whether
an EAW should be prepared to get further information on the proposed .
activity. This change is intended to encourage the proposer, RGU,
‘citizens, and other governmental units with jurisdiction to. discuss dif-
ferences in the early stage of project design. Consequences of the
RGU's decision to order the preparation of an EAW are minimal in terms
of cost and time delays as opposed to the current process. '

Under the current rules the petition was submitted to the EQB.
Upon submission of a petition to the EQB, a public meeting or hearing
was ordered to allow all parties to present information. The cost of
the public meeting was born by the taxpayer. Additional costs were
incurred by the proposer, citizens submitting the petition, and local
units of government participating in the action. Additional time delays
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~ were incurred by noticing the public meeting or hearing, processing the
“record of the public meeting or hearing, and reaching a determination

based upon that record. The process has forced the EQB into a quasi-

judicial role of receiving an appeal from a prior governmental decision.

Under the rules as proposed the petition is submitted at am early stage
directly to the RGU responsible for making the decision on-the need for
an EAW. If as a result of the RGU's consideration of that petition it
is decided that no EAW need be prepared, the proper appeal for the
citizens bringing the decision is directly to district court. This
avoids the time delays and additional costs of intermediary hearing pro-
ceedings before the EQB. Further, resolution of the issue is at the
final stage in contrast to the current process whereby the EQB deter- . .
mination is still appealable to the district court. Such appeal
involves the proposer, local units of government, citizens, RGUs and the
EQB in the additional cost and time delays of a court action.

Under the current rules the 500 signatures required for the |
petition was an arbitrary decision established in the statute. No age
or residency requirements are required. The number of signatures
required on the petition did not act as a deterrent to petitions. The
fact that there were no age or residency requirements did not result in.
a substantial portion of the signatures being submitted by either non---
residents or minors. In its consideration of the 1980 Amendments to the
Environmental Policy Act the legislature specifically considered and
rejected the concept of having age and residency requirements. In
addition, the issue of numbers required for the petition was specifi-
cally addressed. The number 25 is designated at Minn. Stat. § 116D.04
subd. 2a {c). This number was chosen as being indicative of the fact
that several persons had a concern about a proposed project, yet was not
considered to be burdensome upon interested parties. The legislature
considered numbers ranging from 1 person to 500 persons and settled on
_ the number of 25 as being a reasonable number to insure proper func-
tioning of the process.

It should be noted that time schedules used 1n_this rule are
maximum time periods. There are no provisions in & MCAR § 3.026,
regarding decisions relating to a petition or the EAW preparation time, -
which preclude an RGU from operating in a more time efficient manner.
An attempt was made to develop a definitive process to allow legitimate
citizen concerns to be brought to the attention of the RGU and to pro-
vide a definitive time schedule to enab1e prompt resqut10n of these
concerns by governmental units.

& MCAR § 3.026 A. Petition.

Any person may request the preparation of an EAW on an action by
" fiTing a petition that contains the signatures and mailing addresses
of at Teast 25 individuals.

DISCUSSION: This paragraph summarizes the above discussion relating to
the right of concerned persons to initiate environmental review on pro-
jects. This paragraph delineates the statutory number requirement of 25
and is silent on the issue of age and residency. It should be noted
that this paragraph contains the requirement for signatures as well as
the mailing address of the petitioners. That requirement, also in the
current rules, is incorporated to lessen the possibilities for forgery
or fictitious names upon the petition and to provide an opportunity to
.contact atl the petitioners should the need arise. Statutory author1ty
for this paragraph is found at Minn. Stat. § 1160 G4 subd Za {c).

6 MCAR § 3.026 B.. Content.

The petition shall also include: -

1. A description of the action; -

2.  The proposer of the action;
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3.  The name, address and phone number of the representat1ve of the_
petitioners;

4.. A brief description of the potential adverse enV1r0nmenta1
effects whach will result from the action; and

5. Material ev1dence indicating that, because of the nature or
Tocation of the proposed action, there may be potent1a1 for
significant adverse environmental effects.

DISCUSSION: This paragraph is included for the purpose of setting forth
the proper contents of the petition to assure a uniform standard and to
assure the inclusion of adequate information to enable prompt action by
the RGY upon the petitions as submitted. This paragraph is similar in
effect to the content requirements of the current rules. The major dif-
ference relates to the.material evidence requirement stated in sub-
paragraph 5. . '

. Subparagraph one contains the requirement for the petition to
contain a description of the proposed action to enable the RGU to ade--
quately determine the subject of the petition. This description may be
by- name or title of the proposal or it wmay be by physical description of
the action. This need not be a detailed description but should be suf-
ficiently definitive to avoid ambiguity. The physical location should
be contained in the description, This requirement is identical to the .
current rules. ' - i o ’

Subparagraph two requires the petition to contain the name of
the proposer of the action. The requirement is included for the purpose
of avoiding ambiguity and to help assure that the proposer is informed
of the controversy as early as possible. This requirement is identical
to the current rules. o :

Subparagraph three requires the petition to contain the name,
address and phone number of the representative of the petitioners. This
requirement is included to assist the RGU in promptily contacting or
notifying the. petitioners of any action taken on the petition.” It also
relieves the RGY of the responsibility of notifying all persons signing
the petition. This requirement is identical to the current rules.

Subparagraph four is included for the purpose of identifying
those environmental impacts that are of primary concern to the persons
signing the petition. This information is necessary for the RGY to ade-
quately evaluate the potential merits of the petition. The applicable
standard to accept or deny the petition is a demonstration that the
action may have the potential for significant environmental effects.
Because of this standard it is necessary that the petitioners define the
envirommental effects they anticipate will result from the action.. This
description is not intended to be an all inclusive listing, nor is it
intended to Timit the issues. to be discussed relating to the project. _
The intent is solely to demonstrate that there may be potential adverse
environmental effects. This requirement is similar to the current
rules. - o i

Subparagraph five is included because of a change in the statu-
tory language requiring that citizen petitions contain material evidence
demonstrating that, because of the nature or location of a proposed . -
action,. there may be potent1a1 for significant environmental effects.
Minn. Stat. § 1160.04 subd. 2a (c) requires the material evidence prowi-
sion as a safequard aga1nst the submission of frivolous petitions. This .
‘provision requirement should not be a comprehensive analysis of scien-
tific evidence demonstrating potential adverse effects. Rather, the
intent is to require a good faith presentation by the petitioners
demonstrating a reasonable persons standard that significant adverse
environmental effects may result from the proposed action. The deter--
mination of whether the material evidence meets that good faith
demonstration is made by the RGU. The phrase "material evidence" is not
included in the current rules; however, a similar requirement is
incorporated. The function of the material evidence provision is to
bring legitimate concerns to the attention of the governmental unit. It
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is the responsibility of the governmental unit to appropriately consider
these concerns in a manner that reflects the best interests of the
public. If detailed information toward that end is required, it is the
duty of the proposer and the governmental unit to obtain it.

& MCAR § 3.026 C. Filing of Petition.

The petition shall be filed with the EQB for a determination of the
RGU.

DISCUSSION: This procedure is required by Minn. Stat. § 1160.04 subd.
2a {c). This paragraph is included to clarify for the reader the filing
procedures for a citizen petition. Under the current rules the petition
for an EI1S is filed with the EQB. Under the proposed rules, whereby the
petition is evdluated by the RGU, the preparers of the petition may be
confused as to who the proper RGU should be for a particular action.
This provision was therefore included to provide a standard means of
filing petitions. A1l petitions are to be submitted to the EQB. The
EQB in turn will evaluate the petition to determine which unit of
government is most properly the RGU pursuant to the RGY selection proce-
durés delineated at 6 MCAR § 3.024. This provides a simplified standard
process and places the burden of determining of the RGU upon the EQB.

Concerns have been expressed via the public meeting process that time
delays would result Dy submission to the EQB. This provision was
retained, however, because designation of the RGU is a minor task that
‘can be performed within hours of receipt of the petition and because the
chance of error or controversy in designation would be much greater if
left to the discretion of the petitioners. :

6 MCAR § 3.026 D. Notice to Proposer.

The petitioners shall notify the action's proposer in writing at the
tTime they Tile a petition with the EQB.

DISCUSSION: This provision was added because of concerns expressed by
developers that a citizen petition may inadvertantly be misplaced,
resulting in time delays for the proposer. The intent of this provision
is to allow the proposer to become involved early in the process to
attempt to resolve concerns of the petitioners and to provide required
information to the RGU making the decision. This in turn enables the

RGU to resolve the issue as to whether an EAW should be prepared on the
activity in a timely manner. The current rules do not contain a notifi-
cation provision for citizen petitions.

Citizen groups have provided comment that it is unfair to place
them in a position of potential harassment. They have suggested the
alternative that the EQB notify the proposer at the time of designation
of RGU. This is a potential alternative; however, it was not incor-
porated because the harassment argument did not appear to be justified
by the prior history of the rules and because it was considered advi-
sable to encourage direct contact between parties early in the proceedings.

6 MCAR § 3.026 E. Determination of RGU.

The EQB's chairperson or designee shall determine whether the peti-
tion complies with the requirements of & MCAR %% 3.026 A. and B. 1.,
2., and 3, Tf the petition complies, the chairperson or designee
shall designate a RGU and forward thée petition to the RGU within
five days of receipt of the petition.

DISCUSSION: This paragraph was included for the purpose of clearly
delineating the EQB's responsibilities upon receipt of a petition. This
paragraph states that, upon receipt of a petition, the EQB shall deter-
mine whether it complies with the requirements of having the signatures
and addresses of 25 individuals; a description of the action; an iden-
tification of the proposer of the action; and a name, address, and phone
number of a representative of the petitioners. If the petition complies
with those four requirements and presents information on the environmen-
tal impacts and material evidence requirements, it is deemed adequate
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for the purposes of the EQB. The EQB is then required to make a deter-
mination of which unit of government is most properly the RGU pursuant
to the selection procedures at 6 MCAR § 3.024. The EQB shall then _
designate that unit of government as the RGU. The EQB shall submit the
petition to that RGU within five days of its receipt. The five day
requirement was added to the paragraph in response to concerns that the
petition may inadvertentiy become lost or fail to be acted upon by the
EQB. This is a maximum time period. It is likely that this task will
be accomplished within one day of receipt.

This process of evaluation of the petition will be a non-
substantive evaluation to determine whether i1t contains the regulatory
requirements in form as opposed to substance. Substantive portiors of
the petition (that is, the description of the potential adverse enviro-
mental effects and a 1isting of material evidence of the potential for
significant adverse envirenmental effects) are to be evaluated by the RGU.

Designation of the RGU by the EQB may be challenged pursuant to
6 MCAR & 3.024 E. Responsibility of designating the appropriate RGU was
assigned to the EQB because of the EGB's central position in being aware
of the regulatory requirements of other state agencies and its frequent
contact with local units of government. .

6 MCAR § 3.026 F. EAW Decision.

The RGU shall order the preparation of an EAW if the evidence pre-
sented by the petitioners or otherwise known to The RGU demonstrates
that, because of the nature or Tocation of the proposed action, the
action may have the potential for significant adverse environmental
effects. The RGU shall deny the petition if the evidence presented
in the petition and otherwise known to the RGU fails to demonstrate
the action may have the potential for significant adverse environ-
mental effects. The RGU shall maintain, either as a separate docu-
ment or contained within the records of the RGU a record of its
decision on the need for an EAN.

DISCUSSION: This paragraph is included for the purpose of setting forth
the standard for the RGU to use in the determination of the adequacy of =~
the evidence pertaining to the potential for adverse environmental
effects. This standard is set forth at Minn. Stat. § 116D.04 subd. 2a
{c). The decision and action by the RGU is a final decision and if the’
aggrieved party desires to appeal this decision the proper method of
appeal is to the district court in the district where the activity is to
take place. The appeal process is set forth at Minn. Stat. § 116D.04
subd. 10. .

This paragraph also requires the RGU to maintain a record of
its decision documenting why it determined an LAW was or was not
required. The record may be maintained as part of other records
relating to the proposed activity or it may be a separate document
whichever method the RGU determines is most efficient. The purpose of
this record is to demonstrate that the concerns of both parties were
listened to and a decision was made based on the merits of the record.
The alternative of deletion of the requirement of a record of decision
was recommended by state agencies as being unnecessary paperwork. This
alternative was rejected in the belief that the public has a right to be
informed of the basis for decisions affecting. their interests.

6 MCAR § 3.026 G. Timing

The RGU has 15 days from the date of the rece1pt of the petition to .
decide on the need Tor an EAW,

1. If the decision must be made by a board, council, or other simi-
Tar body whch meets only on a periodic basis, the time period
may be extended by the RGU for an. additional 15 days.

2. For all other RGUs, the EQB's chairperson may extend the 15 day
period by not more than 15 additional days upon request of the
RGO, ‘
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DISCUSSION: The basis for this paragraph is statutory as per Minn.
Stat. § 116D.04 subd. 2a (c). This paragraph is inserted to insure that
the RGU takes prompt action on a petition to minimize the potential cost
and time delays generated by the petitions. By reference to the defini-
tion of days at 6 MCAR § 3.022 B., it should be noted that the fifteen
day period allows the RGU three weeks to act upon the petition from the
date it is received by the RGU.

Subparagraph ane is added to cover situations where decisions
on the need for an EAW pursuant to submission of a citizen petition are
made by the governing body of a unit of government which meets :
infrequently. For example, many smaller units of government meet on a
monthly basis. This paragraph allows the RGU to extend the original 15
day period by an additional 15 days to accommodate its regular meeting
schedule. This provision provides that an additional three week period
prior to taking action upon an EAW.

Subparagraph two was added to the timing provision to accom--
modate situations in which an RGU may not be able to comply with the 15
day time period. In such instances the RGU may request an extension of
up to 15 additional days time from the EQB's chairperson. This provides
for an additional three week period to- make the decision as to the need
for an EAW. Approval of the EQB's chairperson is required to emphasize
that the extension provision should be requested 0n1y 1n cases of real
need and deadlines should be treated seraousiy

6 MCAR § 3.026 H. Notice of Decision.

The RGU shall promptly notify, in writing, the proposer and the
petitioner's representative of its decision. If the decision is to
order the preparation of an FAW, the EAW must be prepared within 25
work1ng days of the date of that decision, unless an extens1on of
time s agreed upon by the proposer anﬂ_the RGU.

DISCUSSION: This provision was added for_the purpose of having a defi-
nitive statement from the RGU to designate when the proposer is free to
recommence the action after a petition has been submitted. The current
rules have a 51gn1f1cant]y different petition process and do not have.a
specific provision for notifying the parties.

This pardagraph further provides a set time period for the RGU
to complete the EAW. The 25 working day time period stated in this rule
was reached through discussion and comment pursuant to public meetings
on these rutes. Comments regarding a workable period of time ranged
from 15 days to 60 days from the date of decision. It should be noted -
that, pursuant to the definition of days, a 15 day time period is three
weeks, 25 working day time period is five weeks and a 60 day time period.
is approximately nine weeks. An additional provision in this paragraph
states that this time period may be extended on mutuatl agreement by the
proposer and the RGU. The proposer and the RGU are the main parties
normally affected by stringent time requirements. Comments received by
potential proposers expressed a preference for stringent time schedules, .
while potential RGUs indicated a preference for more flexible time
schedules. : .

Introduction to 6 MCAR § 3.027 £AW Preparation and Distribution Procese

This rule is presented as a definitive outline for RGUs and
proposers as to the proper content of an EAW and the proper procedures
to be used in preparing and distributing the EAW. The process contained
in this rule is not significantly different from the process in -the
current rules. An attempt was made to rewrite the process in a self
contained and more definitive format. Major changes have been made in .
the EAW.and the timing of the decision on need for an EIS.

The major changes in the proposed EAW preparation and distribu- .-
tion process, as compared to the current process, relate to the EAW
form and the timing of the EIS decision. The change in format being
proposed and the deletion of detailed questions relating to potential
impacts. is projected to result.in substantial savings in preparation
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costs and a more functional document because of its increased value as a
public disclosure document. A greater willingness for governmental :
units to prepare EAWs is also expected. .

The major change in the timing of the decision of need for an
EIS is designed to place governmental units in a better position te make
decisions, Under the current rules, governmental units were placed in
the position of deciding on the need for an EIS before all sides of the
issue were made public. Under the proposed process all comments are
received and considered prior to the decision. This is designed to
obtain as much relevant information as possible before a decision is .
reached and to promote a less adversarial role for the governmental unit
in which decisions can be made based on the merits of the information.

6 MCAR § 3 027 A EAW Content

The EAN shall address at least the fo]1ow1ng maaor categor1es 1n the'
form provided on the worksheet. k .

" 1.  Activity identification including prOJect name,, pro;ect
: prOposer, and prOJect Tocation;™ -~ .

2. Procedural deta1ls 1nc1ud1ng identification of the RGU EAW
contact person, anH’1nstruct1ons fur interested persons wishing
to submit comments; . B

3. Activity description including a description of the project,
methods of construction, quantification of physical charac-
tertstics and impacts, pro;ect site description, and 1and’use
and phys1ca1 features of the surround1ng area;

4. Resource protect1on measures that have been 1ncorporated into
’ the proaect des1gn, ’ . .

5.0 Major issues sections identifying potential env1ronmenta1
impacts and issues that may requiré Turther 1nvest1gatton
before the project is commenced; and

6. Known governmental approvals, reviews, or financing required,
7 7 applied for, or anticipated and the status of any applications
made, 1nc1ud1ng permit conditions that may have been ordered or
are being cons1dered

DISCUSSION: This paragraph identifies the maaor areas of information
that are required to be presented in the EAW. This list of EAW content
requirements is not exhaustive. Additional information may -be included
at the option.of the proposer or of the RGU. In certain situations it
may be advisable to include additional information, especially if it is
felt that the information may help. resolve questions that are expected -
to arise in relation to the proposed activity. Supplementary infor--
mation may be attached in whatever format the RGU considers most prac-
tical and understandabie, including copies of permit or project design.-
information previously prepared. It should be noted that the preposed
content requirements are more flexible than the content requirements of
the current rules. Changes were made in Tanguage to allow the RGU more
versati]ity in developing a more relevant and more useable document.
"The EAW form is not included in the rule making pracess to allow the EQB
the f]ex1b111ty to update the form as the need arises. .

Subparagraph one requires the EAW to contain a. def1n1t1ve
description of the project by project name, project proposer,. and pro-- -
ject location. This information should be sufficiently detailed to -
enable the reader of the EAW to readily identify the project and the
area that will be impacted by the proposed act1v1ty The current rules
also require this information. -

Subparagraph two requires the EAW to contain. information
regarding the RGU and the proper contact person at the RGU which an: -
interested person may contact for additional information. This sub-
paragraph also mandates that the EAW operate as a self-contained docu-
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ment by providing instructions for concerned persons to submit comments
relating to the proposed activity or to otherwise become involved in the
environmental review process. This information is necessary to expedite
the review process by allowing prompt and efficient public Involvement.

_ The current rules contain two procedural requirements that have
been deleted.

1. Reason for preparation - this was deleted because it was
not deemed necessary information for the EQB to effectively manage the
program and it was not relevant to information requ1red to assess poten-
tial impacts of the activity;

2. Finding of negative declaration or positive'declaration -
this was deleted because the proposed process is different. In the pro-
posed process this determination is not made until after all comments .-
have been reviewed. The RGY then makes the determination based upon the
total information available.

Subparagraph three is -included for the purpose of obtaining the
definitive description of the proposed activity to enable the reader of
the EAY to adequately assess potential concerns relating to the proposed
activity and the natural resources that may be impacted by the project.
For this to occur it will be necessary for the reader of the EAW to obtain
a description of the size and scope of the project as well as the method
of construction to be used in its development. Requirements include the
listing of known impacts of the proposed activity and a description of .
the area of the proposed activity. An accurate area description is
essential because the significance of environmental effects is fre-
quently dependent upon the nature and location of an activity.

This content requirement is significantly different from that
in the current rules. The primary difference involves the deletion of
specific impact categories for the assessment of potential environmental-
impacts. These were deleted because under the current rules they were-
not deemed effective in accomplishing their intent.

1. A long check-off type listing of potentiai impact cate-
gories added length, frustration and cost to completion of the EAW form;

2.  The information generated from these questions was still
“non-specific and of Tittle value; and .

3. The information was typically generated by proposers and
did not reflect full disclosure of potential areas of impact.

As a result, a more flexible approach to the EAW form was
developed. Emphasis is placed upon project description and location.
Based upon this information, the burden of projection of potential :
impacts will be placed upon the reviewer of the EAW and the RGU. While
~at first glance this appears to be an onerous burden, in effect the same
burden- resulted under the current format. The proposed process merely
removes the necessity of refutation of a stated assessment of no impact.
The proposed format allows for a more open forum for questions relating
to impacts. In addition, practically speaking, the EAW setdom generates
surprises regarding potential impacts. Reviewers of the EAW are fami-
Tiar with types of impacts typically associated with activities of
various categories.

The draft of the proposed EAW format reflects this more open
and abbreviated approach. The "Guide to the Rules" will contain
suggestions for inclusion of supplementary information in cases where
additional information is necessary and available or where it is known
that a particular type of impact is 1ikely to be of concern.

Subparagraph four requires a description.of resource protection
measures that the proposer has incorporated into the proposed project.
Resource protection measures are intended to include project design
characteristics that will tend to alleviate potential adverse environ-
.mental effects of the proposed activity. This content requirement is . -
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_included for the purpose of allowing the proposer to state what measures.
have been incorporated into the project design to alleviate adverse
effects and to encourage the proposer to give prior cons1derat1on to
methods of alleviating adverse environmental effects.

The current rules requ1re information on the m1t1gat1on of
adverse environmental effects.” The language in the proposed rules is
deliberately changed to reflect the difference between mitigation
measures and designed resource protection measures. "Resource protec- -
tion measures incorporated intoe the design" are measures the proposer

. proposes as an attempt to minimize impacts. "Mitigation measures" more
properly refers to measures that have been agreed to as a result of
negotiations with governmental units or other interested parties pur-
suant to obtaining necessary approvals.

Subparagraph five is included for the purpose of identifying
known impacts and issues of concern to the proposed activity. The
experience of the environmental review program demonstrates- that early
identification of potential impacts and issues leads to more timely and
cost effective resolution of problems. It is anticipated that the iden-.
tification of these issues and the explanation of how complete infor-

“mation will be gathered and utilized to minimize impacts will alleviate -
citizen concerns that significant issues may in fact be ignored by the.
RGY or the developer. A discussion of major issues is also needed for
scoping if. an EIS is ordered for the activity. This information is
required in the current rules in the more veiled context of a discussion
of specific types of impacts. This altered format is proposed to pro-
mote a more open discussion and potential resclution of the issues.

Subparagraph six mandates that all known forms of government
approval or review are to be listed on the EAW form. This requirement
is included for the pirpose of advising the reader of the EAW as to
whether anticipated environmental effects will be reviewed and regulated
by a governmental unit with jurisdiction over various aspects of the
proposed activity. Lf it is known that conditions will be placed on the
proposed activity by a government agency, the conditions should be
stated in the EAW. Early discussion and information regarding resource
protection measures and mitigatory measures are essential for a
knowledgeable discussion of the potential’ adverse epvironmental effects.
This provision recognizes the fact that certain projects may have
several tiers of regulation each relating to different types of impacts.
By informing interested parties of the protection measures under
consideration, those parties are more Tikely to direct comments and
suggestions to the most effective regulatory source.

The current rules require information relating to other govern-
mental permits required. This proposed rule requires additional infor-.
mation retating to government financing, status of applications and
known conditions. The information required in this subparagraph takes
on added significance in relation to the scoping process of the proposed
rules.  The scoping decision must include a listing of known permits for
which information will be gathered concurrently with the £IS process.

6 MCAR § 3.027 B. EAW Form.

1. The EQB shall develop an EAW form to be used by the RGU.

2. The EQB may approve the use of an alternative EAW form if a RGU
~ demonsirates the alternative form will befter accommodate the
- RGU"s function or betier address a particular type of action
and the alternative form will provide more compiete, more
accurate, or more relevant information.

3. The EAW form shall be assessed by the EQB periodically and may
" be altered by the EQB to improve the effectiveness of the i
document.

DISCUSSION: This paragréph presents a brief discussion of the respon-
sibilities for the development of the EAW form and procedures by which
the EAW. form may be altered to better present information relating to
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proposed activities. This paragraph is necessary to delireate the
responsibilities of the EQB and the RGU in terms of development of an
EAW form. The intent is to provide for a flexible content requirement
for the EAW form. At public meetings conducted pursuant to preparation
of these proposed rules the issue was raised as to whether the EAW form
should be subjected to hearing and should become part of these rules.
1t was decided that, in the interests of a more flexible and more
useable form, the EAW form should not become a part-of the rules. This
altows the EQB the flexibility to modify the form if it is apparent that
it is inadequate and it also allows more fiexible use of alternative
forms for types of projects which an RGU feels requ1re unique infor-
mation.

The EAW form currently being used is a twe]ve page document.
Substantial comment has been received as to how the EAW form could be
modified to lessen preparation time and costs and yet retain information
necessary for publi¢ review. Drafts of possible new forms have been

circulated to the public for comment. The current working draft of the .. -

EAW form is a four page document; copies of the EAW form used in con-
junction with the current rilles and copies of the draft proposed EAW - -
form are available from the EQB office.

Subparagraph one designates the EQB as having primary respon-
sibility in the development of the EAW form to be used in conjuction
with these rules. The EQB was designated as: the lead agency for deve-
lopment of the form because of the EQB's responsibilities in the 1mple--
mentation of the environmental review program and because of the EQB 5
central role in working with state agencies and other units of
government. The current rules also designate the EQB as having pr1mary
respoensibility for development of the EAW form.

Subparagraph two was added in recognition of fact that for cer-
tain types of projects a standard form may not be the best format for
all reviewing all types of projects requiring the preparation of an EAW.
The language in this subparagraph is intentionally permissive to allow
the RGU greater flexibility in developing a form that will better
address a particular type of activity. If a RGU feels an alternative
form will better address a particular type of activity the RGU may sub-
mit the alternative form to the EQB for approval. The EQB will evaluate
the form using the standard content reguirements as established at 6
MCAR & 3.027 A. and determine whether the alternative form is preferab]e
to the standard form.

It is expected that this provision would be used anly in
situations where a RGU is placed in a position of having to prepare wany.
EAs for a particular class of activity. - In Tight of the abbreviated
format of the proposed EAW, it would appear that the development of an
alternative EAW form would not be practicable for the RGU unless many
EAWs are being prepared or unless the RGU has an existing form it
regards -as preferable. Use of the standard form does not preciude the
addition of 1nformat1on to supplement the questions on the standard
form,

The current rules do not contain a provision that would allow
EQB approval of alternative EAW forms.

Subparagraph three was added to provide the EQB with flexibi-
lity of modifying the form in the event that it becomes apparent that a .
new form would be preferable. This provision allows the EQB to modify
“the form without the necessity of having formal rule making hearings as
long as the EQB complies with the content requirements delineated at 6
MCAR § 3.027 A. " The current rutes:also allow the EQB to modify the EAW -
form as needed. . o : K . .

6 MCAR § 3.027 C. Preparation of an EAW.

1. The EAW shall be prepared as ear1y as pract1cab1e in the deve-
Topment of the action.
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2.  The EAW may be prepared by the RGU, its staff or agent or by -

o the proposer or its agent.

3. 1f the proposer or its agent prepares the EAW, whether vo]un-
tarily or pursyant to a mandatory. category or RGU .
determination, the proposer shall submit the completed data
portions of the EAW to the RGU for its consideration and
approval. The RGU shall have 30 days to add supplementary
material, if necessary, and to approve ‘the EAW. The RGU shall -
be responsible for the completeness and accuracy of all infor-:
mation and for decisions or determ1nat1ons conta1ned in the

CEAW. )

DISCUSSION: This paragraph is added to assist in clarifying the respon-

sibilities of the proposer, the RGU, and the EQB for the preparation of
an EAW. The responsibilities are the same as those in the current
rules; however, this proposed language prov1des & more exp11c1t state-
ment of those respons1b111t1e5

Subparagraph one states that 1t is in the best 1nterests of the

interested parties that the EAW be prepared as early as possible in the
development of the proposed activity. The early preparation of the EAW-

will facilitate prompt environmental review, as well as the involvement

of all interested parties at an early stage in the development of the

proposal. This should aid in the development of the most desirable pro- .

posal in the least adversarial context. This language is taken from the
current rules. :

Subparagraph two is added for the purpose of clarifying to
un1ts of government their proper role in the preparation of an EAW. In
conjunction with this subparagraph it should be noted that it is the
duty of the RGU to verify the-accuracy of the EAW and the information ..
contained in the EAW.: With this in mind it is of no consequence as to.
who actually compiles the information and prepares the document.

Through the past-history of the rules it is most frequently the case-;:-'

that the proposer or an agent of the proposer will prepare the actual

EAW document - in consultation with the RGU. 1In situations where the RGU

has the full time aid of a professional staff it may be-that the staff

. will actually prepare the document in consuitation with the proposer.

An additional scenarig is the situation where the local unit of govern-
ment hires a consultant for the purpose of preparing an EAW. The choice
typically depends on the complexity of the information needed and the
degree to which- the various parties are familiar with the environmental
review processes.” This provision is the same as under the current
rules. : '

Subparagraph three is added for the purpose of delineating a
starting time deadline for the environmental review process..  Concerns .
were expressed by proposers over situations where the RGU may have

strong reservations relating to a proposed activity. The RGU may inten-

tionally delay preparation of the EAW thus forcing substantial time
delays upon the proposer. This subparagraph is included to cover that
possibility, however unlikely. In these situations the proposer has the
option of submitting an £AW to the RGY for its consideration. This then
starts a 30-day time period in which the RGU may review the information,
adding to it if necessary, and bring the EAW to a final adequate form .
necessary for: 1ts decision of the need for an EIS. :

"It s the RGU's respons1b111ty to verify .that the 1nformat1on
contained in the EAW s complete and accurate to the best of its ;
knowledge. Information contained within the EAW need be only infor-
mation that is available at the time of the proposal, as opposed to
information that must be derived from data collection or research. If

additional data collection or research is needed prior to final approval’

of a proposéd activity, it is the function of the environmental review
process to identify that information for inclusion in future -documents.
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6 MCAR § 3.027 D. Publication and distribution of an EAW. .

1. The RGU shall provide one copy of the EAW to the EQB staff.
This copy shall| serve as notification to the EQB staff to
pubTish the notice of availability of the EAW in the EQB
Montitor. AL the time of submission of the EAW to the EQB
staff, the RGU shall also submit one copy of the EAW to:

&@. Each member of the EQB:

b.  The proposer of the action;

¢. .The U.S5. Corps of Engineers;

d. The U.S. Environmental Protection Agency;

e. The U.S. Fish and Wildlife Service;

f. The State Historical Society;

g. The Envirconmental Conservation Library;

h. The Legislative Reference Library;

i. The Regional Development Commission and Regicnal
Development Library for the region of the project site;

j.  Any local governmental unit within wh1ch the act10n will
take place; and

k. Any other person upon written request.

2. Within five days of the date of submission of the EAW to the
- EQB staff, the RGU shall provide a press release, containing

notice of the availabiTity of the EAW Tor pubTic review, to at
Teast one newspaper of general circulation within the area .
where the action is proposed. The press release shall include-
the name and Jocation of the action, a brief description of the
activity, the Tocation(s) at which copies of the EAW are
avallable tor review, the date the comment period expires, and
the procedures for commenting.

3. The EQB staff shall maintain an official EAW distribution list
containing the names and addresses of agencies designated to
receive EAWs. :

DISCUSSION: This paragraph is included pursuant to Minn. Stat. §
116D.04 subd. 2a (b) for the purpose of standardizing the procedures for
notifying the public and interested governmental units of proposed acti-
vities requiring EAWs. The current rules do not contain an explicit
distribution list but require the EQB to develop and maintain one. The
1ist is included in the proposed rules to promote the concept of the
rules be1ng a self contaiped unit.

Subparagraph one lists the state agencies and members of the
public that are to receive copies of the EAW. The intent of this
paragraph is to include all persons that have interest in proposed acti-
vities requiring an EAW without being unnecessarily burdensome upon the
RGU. For environmental review to function properly, it is necessary
that interested parties be notified prowmptly and be encouraged to submit
prompt comment in relation to proposed activities. :

Minn. Stat. 116D.04,subd. 8, requires the Board to estab]ish a
procedure for early notice to the public of natural resource management .
and development permit applications and other state actions having: =
significant environmental effects. Pursuant to this statutory
requirement, the EQB publishes the EQB Monitor on a bi-weekly basis.
This document serves as the official publication of the EQB relating to
the environmental review program. Persons interested in monitoring the
environmental review program or in receiving notification relating to

55




activities with the potential for significant adverse environmental
affects should recefve this publication. The subparagraph provides
that the RGU must submit one copy of the EAW to the EQB-staff. Upon
receipt of this notification of the EAW the EQB staff will publish
notice of availability in the Monitor. This serves as a standardized,
no-cost mode of notice to the pubTic of projects that may have the
potential for significant adverse environmental effects.

In addition to the copy submitted to the EQB staff, the RGU is
requ1red to submit one copy of the EAW to each member of the EQB. The
EQB is composed of representatives from each of the six major state
agencies with jurisdiction relat1ng ‘to natural resources and environmen-
tal protection. These state agencies include: the Department of
Natural Resources, Pollution Control Agency, Department of Health,
Department of Transportation, Department of Agriculture, and the
Department of Energy, Planning and Development. In additicn to these
state agencies the EQB has five citizen members and a representative of
the Governor's Office. Therefore, pursuant to this requirement, twelve
copies of the EAW are submitted to members of the EQB.

The copy of the EAW submitted to the agency representatives an-
the Board serves as notice to that agency of the proposed activity.
Each agency is the responsibie for review and comment on that EAW
within the realm of the agency jurisdiction. Copies are required to be
sent to the remaining members of the QB to apprise them of projects
subject to environmental review and to enable them to better perform
their responsibilities regarding the implementation of the environmental
review program. This distribution requirement is incliuded in the
distribution 1ist developed pursuant to the current rules.

A copy of the EAW is required to be submitted to the proposer
of the activity. This requirement is made for .the purpose of  apprising
the proposer of the progress of the environmetal review process. This
distribution reguirement is not included in the distribution 1ist deve-
Toped pursuant to the current rules. :

Cop1es of the EAW are required to be sent to three federal
agencies. The United States Corps of Engineers has jursidiction for
activities involving placement of fill in navigable waters and in regard
to activities impacting the course, current or cross-section of navi-
gable waters of the United States. The Corps of Engineer’s St. Paul
Office has requested to be included on the mailing Tist for copies of
the EAW to better enable them to be apprised of potential activities
that may fall within their jurisdiction. The United States
Environmental Protection Agency has responsiblilities relating to a
variety of potential resource impacts. The EPA Chicago 0ffice has
requested they be included on the mailing 1ist to receive notification

-of proposed activities that may have the potential for sigmificant
adverse environmental effects. The United States Fish and Wildlife
‘Service has resources in the State of Minnesota. The Fish and Wildlife
Service Office at St. Paul, Minnesota has requested. to be placed on the
mailing list to receive copies of the EAWs relating to activities that
may have the potential for significant adverse effect upon those
resources. The distribution 1ist developed pursuant to the current
rules requires notification of the Corps of Engineers as the only
federal agency.

?

. The Minnesota State Historical Society has the responsibility.
of commenting upon activities that may potentially impact the state's
historical resources. The State Historical Society has been included on

“the distribution 1ist for an EAW for the purpose of fac111tating their
" review of. EAWs prepared pursuant to environmental review. The
Historical Society is included in the distribution 11st of the current
rules.

The Epvironmental Conservation Library of Minnesota at the
Minneapolis Public Library and the Legislative Reference Library at the
State Capitol have been designated as the central depositories for
environmental review documents. These two libraries are included on the
1ist for the purpose of maintaining the central file of all environmen-
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tal review documents and for the purpose of providing a.central
reference point for interested persons to have acCess to environmental
documents produced in the State of Minnesoata. Both libraries are
included in the distribution 115t developed pursuant to the current
ruies.

. The Regional Development Commission and the Regional
Development Library for the region in which the proposed activity will
take place are included for the purpose of having a central -depository
in the area of the proposed activity. The State of Minnesota is divided
into 13 regional development commissions and each RD{ has a central
. library within the area of its jurisdiction. This distribution require-
ment s included in the distribution list developed pursuwant to the
current rules.

Locat units of government with jurisdiction over the area where
the proposed activity will take place are included on the EAW distribu-
tion list to facilitate local coordination and comment by local units of
government 1mpacted by the proposed activity. This distribution
requirement is included in the distribution Tist developed pursuant to’
the current rules. .

In addition to the requirements for the EAW distribution 1ist
it is required that a copy be furnished to any interested person upon
written request for the EAW to the RGU. This requirement is included
for the purpose of facilitating the legislative intent of allowing the
public to comment on activities with the potential for s1gn1f1cant
adverse environmental effects.

- Subparagraph two is included for the purpese of providing added
notice to persons in the area where the proposed activity will take
place. This notice is provided in the form of a press release to at
least one newspaper of general circulation in that area. Local notice
is provided in the form of a press release as opposed to legal notice
because minimal costs are incurred by providing the information in press
release form whereas costs to the RGU may be substant1ai if they are
required to pay for printing of a legal notice.

_ Three possible forms of notice to the public were considered in
relation to the reguirements for publication and distribution of the
EAH. The first, the EQB Monitor was selected for its low cost to the
RGU, and the reliability of its publication in serving as a definitive
date from which time schedules can be measured. The EQ8 Monitor has the
-disadvantage of having limited availability locally and being seldom if
ever read on a local basis. The second form of publication considered
and selected was that of the news release in a local newspaper. This
form of publication has the advantage of being of very low cost to the
RGY, being readily available at the local level and of being commonly
read at the local level. This form of publication, however, has the
disadvantage of being unreliable in the sense that the newspaper is not
required to print the news release nor does the RGU have any control
over when it would in fact be printed. ‘Therefore, time deadiines are ..
not easily definable with this method of publication. A third alter-
native for publication was considered but rejected. This alternative
was legal notice in the local newspaper. This form of notice has the
advantages of being reliable in having a definitive date from which time
schedules can be gauged and of being available locally. However, it has
the disadvantages of being very expensive to the RGU and, while
available locally, legal notices are seldom read even at the Tocal
lTevel. Therefore, the alternatives of the news release in the local .
paper and the EQB Montior publication were selected to minimize costs to
the Tocal unit of government while still maintaining a strong likelihood
of obtaining local notice and establishing definabie dates from which
time deadlines for environmental review can be measured.

The requirements for the content of the press release were kept
at-a minimum requiring only that information necessary to enable the

reader t0 identify the proposed activity and to know the time deadlines
and proper’ procedures for obtaining further information.
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The current rules require publication of EIS preparatioh noti-
ces and negativeé declaration notices.

Subparagraph three is included to p1ace the responsibility for
the maintenance of the EAW distribution list in the hands of a definable
agancy. The EQB was selected because of its central role and respon- .
sibilities in the environmental review progiam and because of its con-
tact with other state agencies and local units of government. - An
official and easily accessible distribution 1ist is necessary to assure
proper notice of all interested agencies and to prevent errors, time
delays, and unnecessarily duplicative work on the part of the RGUs. The
current rules contain an identical provision. .

6 MCAR-§ 3.027 E. Comment period.

1. A 30 day period for review and comment on the EAW shall begin
the day the EAW availabiiity notice is pub]xshed in the EQB
Monitor.

2. Written comments shall be submitted to the RGU during the
30 day review period. The comments shall address the accuracy
and completeness of the material contained within the EAW,
potential impacts that may warrant further investigation before
the action 1s commenced, and the need for an EIS on the pro-
posed action. ;

3.  The RGU may hold one or moére public meetings to gather comments

: on the EAW.  Reasonable pubTic notice of the meetings shall be
given prior to the meetings. AlT meetings shall be cpen to the
“pubTic. ) |

DISCUSSION: This paragraph is included for the purpose of defining the
period of time during which interested persons may become involved in-.
providing comment on proposed activities. The 30 day comment period is
statutory. Statutory authority for this provision is found at Minn.
Stat. § 116D.04 subd. 2a (b}. The 30 day comment period s the same as
the review period in the current rules.

Subparagraph one defines the 30 day comment period :and designa-
tes the starting date for the time deadline as commencing when the
notice of availability is published in the EQB Monitor. The EQB Monitor
was selected as the pubtication from which to measure this commént .
period because it is a readily definable publication with an established
pubtication date and schedule allowing for a definitive date from which:
to Measure the time period. The date of pub11cat1on in the Monitor was
-used as the reference date for challenging EAWs in the current rules.

. Subparagraph two is included for the purpose of defining the.

proper place for submission of comments. - The RGU is responsible for
receiving and responding to any comments received on the proposed
activity. The second sentence of the subparagraph is to provide direc-
tion to the reader as to those substantive aspects of the EAW and of the
proposed activity that are subject to public comment. It is these = .
aspects of the proposed activity that are the most crucial in regard to
the assessment of the potential rieed for futher study. Comments that
fail to address the potential for adverse environmental effects do not
require response by the RGU. ‘

i This provision is not contained in the current rules because
this aspect of the process is new. Undér the current ritles, either-a -
negative or positive declaration was issued at the time the EAW was
approved by the RGU. If a person disagreed with the declaration, -the
proper procedure was to challenge that declaration by appeal to the EQB.
Undér the proposed rules, the declaration is not made until after all
public comments are received. The declaration is made on the basis of
the comments and other information avaiiable. This delay in the actual
decision promotes a Tess adversarial process. If ‘a person believes the
RGU's decision is inconsistent with the record, the proper appeal is to
district court.
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Subparagraph three is included for the purpose of bringing to
the attention of the RGU the point that if substantial controversy is
expected on a proposed activity it may be in the public interest to hold
one or more public meetings to assure the complete information is
brought out concerning the proposed activity. The RGU may minimize
additional responsibilities for public notice by providing public notice
of the meeting at the same time notice of ava1labi1ity of the EAW is
made. This notice would then be published in the EQB Monitor as well as
in the press release of the local newspaper. The current rules do not
contain Tanguage of this nature; however, in some controversial cases
the parties have been advised to proceed according to this process.

Introduction to 6 MCAR § 3.028 Decision on Need for EIS.

An EIS shall be ordered for actions which have the potential for
significant adverse énvironmental effecis.

DISCUSSION: This rule is provided for the purpose of establishing a set
procedure for the RGU to follow in assessing comments recieved on the
EAW during the EAW comment period and making the determination of
whether the proposed activity has the potential for significant adverse
environmental effects. Although the standards and criteria guiding the
decision have not changed significantly, the context in which the deci-
sion is made has been altered substantially.

Under the current rules, the responsible agency.made the
decision, as to whether an EIS would be prepared for an activity, prior
to release of the EAW. That decision was contained as a negative or a
positive declaration in the EAW. If a party disagreed with the
decision, their only recourse was to challenge the decision. The 30
day comment period functioned as a review period during which time the
interested parties could decide if they wished to challenge the
decision. Challenge could be mwade by a member agency of the EQB, a
public agency with jurisdiction, by a representative of 500 petitioners
ar in the case of a positive declaration by the project proposer. If a
challenge was filed, the EQB made the determination as to whether the
.original decision was justified or whether the challenge should be
upheld. A public hearing or informational meeting was held to facili-
tate the EQB in making the determination. The determination of the EQB
was sbject to court challenge.

The most significant changes relating to the process of
deciding the need for an EIS are: 1} the shifting of the time of the
decision to a point after comments have been submitted; 2) the deletion
of the double test in the determination of the need for an E1S; and 3)
the elimination of the EQB as an intermediary appeal body for challenges
to decisions on the need for an EIS. The intended effect of these
changes is to promote a more timely and effective process. A primary
benefit of the proposed process is expected to be the promotion of a
less adversarial setting in making dec1s1ons relating to env1ronmenta1
review.

Under the proposed rules, the EAW is released without a deter-
mination as to the need for an EIS. The 30 day comment period functions
as an opportunity for interested parties to provide comments as to ;
whether an EIS is needed. At the end of the 30 day comment period the
RGY considers all comments and other information and makes either a
negative or a positive declaration as to the need for an EIS. A public
hearing or informational meeting is optional for the RGU If an '
interested party wishes to challenge the declaration, the proper proce-
dure is to bring the issue before the district court in the district
where the activity is proposed.

This change has the effect of making the RGU directly respon-
sible for its decisions. It is, therefore, essential that this rule be.
understood by locai governments. The “"Guide to the Rules" will contain
a more graphic and more easily reviewable summary of this rule.
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6 MCAR § 3.028 A. Decision-making Process

T. The decision'on the need for an EIS shall be made in
compifance with one of the fol10w1ng time schedules:

a. If the decision is to be made by a board, council, or
other similar body which meets only on a periodic basis,
the decTsion shall be made at the body's first meeting
moreé than ten days arter the close of the review. period or
at a special meeting but, in either case, no later than
30 days after the close of the review period. :

b. For all other RGUs the decision shall be wade no Tater
than 15 days after the close of the 30 day review period.
This 15 day period may be extended by the EQB's chairper-
son by no more than 15 additional days.

2. The RGU's decision shall be either a negative declaration or a
positive declaration. If a positive decTaration, the decision”
shalt TnclTude the RGU's proposed scope for the EIS. The RGU
shalt base its decision regarding the need for am EIS and the
proposed scope, it applicable, on the information gathered
during the EAW process and the comments recejved on the TAW.

3.  The RGU shall maintain a record supporting its decision. This
record shall @ither be a separatefy prepared document or con-
tained within the records of the governmental unit.”  IT

measures will be incorporated n the action which will mitigate

the adverse environmental impacts of the action, the deter- =

mination of the need for an EIS should be based on the impacts
~ of the action with the application of the witigation measures.

4.  The RGU's decision shall be provided to all persons on the EAW
distribution Tist pursuant to 6 MCAR § 3.027 D., to ali persons.
and governmental units that commented in writing during the .
30 day review period, and to any person upon written request.
Upen notification, the EQB staff shall pubiish the RGU's deci-
ston in the EQB Monitor. If the decision s a positive
decTaration the RGU shall alsé indicate in the décision the
date, time and place of the scoping review meeting.

DISCUSSION: ~ The purpose of this paragraph is to establish a set time
period for compliance in deciding on the need for an EIS and to
establish procedural guidelines relating to that decision. The statu-
tory basis for this paragraph is found at Minn. Stat. § 116D.04 subd. 2a
{b). The statute imposes strict time deadlines on the RGU in arriving
at a decision regarding the need for an EIS. The statute dictates that
this decision shall be made within 15 days after the close of the com-
ment period. The statute allows this 15 day periocd to be extended by an
additional 15 days upon request of the RGU and approval by theé chairper-
son of the EQB. i

Subparagraph one is included for the purpose of clearly
defining the statutory time schedules. In presenting these time schedu-
tes this subparagraph is broken into two basic situations, 1) where a
decision is made by a regulatory body of the governmental unit, and 2)
where the governmental unit has a def1nab1e person that w111 be respon-
sible for making this decision. )

If.the decision must be made by a regulatory body that meets
only on a periodic basis, the time allowed is the statutory maximum of
30 days after the close of the review period. A mandatory 10 day
waiting pericd is included to allow the governmental unit proper time
for reviewing and considering comments recieved in relation to the pro-
posed activity. Therefore, this provision states that the decision
shall be made at a meeting of the body between 10 and 30 days after the

-¢lose of the review periocd. The 10 day waiting period provides an '
opportunity for the governmental unit to discuss comments provided and
to resolve misunderstandings and misinformation. This waiting period:
also serves as a disincentive for prejudgment of the merits of the
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activity. The full 30 day time period is allowed for these regulatory
bodies at the request of representatives of cities and counties. For
these governmental units, meetings are typically scheduled on a wonthly
basis. By restricting the time to 15 days, the effect of the rule would
either be to necessitate a special meeting or to force the body to
request a time extension for every EAW.

For other RGUs where decision-makers are available on .a con-
tinual basis, as with most state agencies, the time schedule more clo-
sely follows that delineated by the statute. The decision must be made
by these RGUs within 15 days after the close of the review period. For
the RGU to extend this 15 day period they must request and recieve the
extension from the EQB's chairperson on a case-by-case basis.

Subparagraph two is added for the purpose of defining. the
nature of the RGU's decision and the proper contents of that decision.
The RGU's decision shall be in the form of either 1) a positive declara-
tion requiring an EIS or, 2) a negative declaration that an EIS need not
be prepared for the proposed activity. If the RGU issues a positive )
declaration, it shall incYude the proposed scope for the EIS. This pro-
posed scope should be based upon the information gathered in the EAW .
process and upon the concerns of the RGU that caused them to issue the
positive declaration. This proposed scope will be subject to modifica-
tion at the formal scoping meeting to be held pursuant to 6 MCAR § .
3.03G. If the RGU's decision is a negative declaration, the reasons for
that decision should be refiected in the record of decision supporting
the decision. This provision is substantially different from the
current rules because the current rules did not mandate a formal scoping
process. The proposed rules also add the reguirement of a record of
decision for governmental units. The basis of that record of decision
should be reflected in the RGU's decision as a measure of accountability
to the public.

. Subparagraph three requires the RGU to prepare a record of its
decision indicating how the information presented in the comment pericd
was used in arriving at its decision. The paragraph places no require- .
ments as to the form of the record. The form may be at the discretion
of the RGU, i.e. incorporated within existing documents or included as a
separately prepared document, whichever the RGU determines to be most
effective. The purpose of this record is to provide interested persons
with the evidence that their information was in fact considered and also
information as to how it was considered in terms of arriving at the
decision. The last sentence of this paragraph states that known mitiga-
tory measures or resource protection measures incorporated into the
design of the project, which will lessen the adverse environmental
effects of the action, should be considered in determining the need for
an EIS. The consideration of these measures should be reflected in the
record of the RGU's decision. The purpose for the inclusion of the i
mitigatory measures and resource protection measures in the decision is
that the decision should be based on the actual impact anticipated from
the project as proposed.

The current rules do not formally require a record of decision;
however, most local governmental units have indicated it is a part of
their normal procedures in being accountabie to the public and docu-
menting their actions in case of chaiienge. Comment has been received
from some state agencies indicating that formally requiring a record of
decision will entail increased cost and paperwork. The consideration of
mitigatory measures in making a decision was required under the current
rules also. ) .

Subparagraph four is included to assure proper public notifica-
tion of the RGU's decision. To assure notification of all interested
persons this subpardgraph requires notification to be sent to all per-’
sons that recieve copies of the EAW pursuant to the EAW distribution
1ist and to all persons who have indicated their concerns regarding the
proposed activity either by submission of comments or otherwise by sub-
mitting a request to be informed of future proceedings on the proposed
activity. The EQB staff is one of the parties included on the EAW =~
distribution 1ist and therefore will recieve notice of the RGU's
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decision. Upon rece1pt of this notification the EQB staff shall pub11sh
not1ce of the RGU's decision in the EOB ‘Monitor. Sich pub11cat1on wills

serve as notification to margmna]]y 1nterested persons of the nature of

the RGU's dec1s1on

If the decision is a positive declaration, the RGU-will also
have the responsibility of setting up a formal sc0p1ng meet1ng “to deter-
mine the scope of the EIS on the proposed activity. “Notice of this~
scoping meeting shall be provided concurrently with the not1ce of & _
positive declaration. This notice requiremént FUlfiTls the requ1rement
of notice for the sc0p1ng meeting pursuant to 6’ MCAR '§ 3. 030 c.rz.ma "

Under the current rules, the EAW itself served as not1f1cat1on
of the responsible agency's decision. If the dec1s1on wis a negat1ve
_ declaration and it was not challenged, no further notice was required.
In other- cases, notice was required to be published in the EQB Mon1tor.
The change in the proposed rules necessitates more definite notice.
Prompt notice is especially necéssary in 1ight of the added time: )
restrictions on thé’ process, The current ‘rules have no requ1red scop1ng‘
process and, therefore; d1d not 1nc1ude not1f1cat10n requ1rements S
re1at1ng to scoping, = .

6 MCAR § 3.028 B. Standard.

In deciding whether an action has the potential for significant

adverse environmental effects the RGU shall compare the impacts

which may be reasonably expected to occur from the action with the’ .
criteria in this rule. The criteria are not exhaustive but are con- -
sidered indicators of the Tmpact of the actich on the environment., =

DISCUSSION: This paragraph is included for the purpose of providing
guidance to the RGU relating to the proper standard to be applied in
making {ts decision on the need for an EIS for the proposed activity. i
This standard states that the criteria Tisted at 6 MCAR §°3.028 C. sha11
be compared to the expected environmental effects frow the proposed '
action. It should be noted that these expected effects are those
effects after the mitigatory or resource protection measures have been
incorporated into the proposed activity. Criteria 1isted for compar1son'
are not presented as a comprehensive listing of all potent1a1 environ-
mental effects that may be anticipated; they are presentéd as a gu1de to-
considerations of adverse environmental effects that are typ1ca11y asso-
ciated w1th act1v1t1e5 subject to environmental review.

The use of this standard represents & substantial change from’
the current rules. The current rules outline a dual test: 1} a deter-
mination of whether the action is major; and 2) a determination of -
whether the action has the potential for significant environmental
effects. 'In practice, this standard has been app11ed in conf11ct1ng and
controversial ways. :

. The singular test concept is consistent with the National
Environmental Policy Act, 43USC § 4331 et. seq. and with other states’
legislation. In essence, the singular test approach states that if ‘an
activity has the potent1a1 for significant env1ronmenta1 effects 1t 1s
by def1n1t10n a mjor act10n :

The EQR has stated its preference for use of the s1ngu1ar test
in the proposed rules as being a more direct approach and more in
keeping with the legistative declaration of state environmental policy.’
This interpretation.is also consistent with the decentralization of
responsibility for the mplementation of the env1ronmenta1 review
program. The test of whether a project is major is more sub;ect1ve than i

the test for significant environmental effects. Imp1ementat1on ‘of "the . _ 4
test of whether a project is major would be likely to vary cons1derab1y
among local and state agencies: . .

6 MCAR § 3.028 C. Criteria.

In deciding whether an action has the potential for significant adverse’
environmental effects, the following factors shall be considered: '
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1. Type, extent, and reversability of environmental effects;

2. Cumulative potential effects of related or anticipated future .
actions; S

3. The extent to which the environmental effects are subject to
mitigation by ongoing public regulatory authority; and

4. The extent to which environmental effects can be anticipated
and controlled as a result of othér environmérital studies
undertaken by pubTic agencies or the project proposer, or of

~ EISs previousTy prepared on similar actions. '

DISCUSSION This paragraph presents a 1isting of the factors to be con-
sidered -in determining. the potential for significance of- the env1ronmen—
tal effects. This 1isting is taken from the current rules.

Earlier drafts of the proposed rules contained a more compre-
hensive 1listing of potential types of environmental effects that_shou1d
be considered by the RGU. The more comprehensive list had been in ‘
response to local governmental unit requests for increased guidance as
to what type of considerations constituted environmental effects. The
more comprehensive 1isting was rejected because of state agency concerns
that the 1isting would entail a detailed and extensive record of deci-
sion for every EAW prepared. Language from the current rules was thereé
fore substituted and the "Guide to the Rules" will incorporate
information to serve as needed guidance for the local governmental
units.

Subparagraph one requires an.RGU to consider specific types of
environmental effects Tikely to result from a proposed activity. This
consideration should be by impact type and intensity, as well as the
ability to mitigate that type of effect and the ability of the .ecosystem
to rehabilitate itself. The alternative listing was primarily an ela-
boration of this subparagraph. It consisted of examples of specific
categories of environmental effects that are Tikely to become ssues.

In addition to the environmental impacts expected to result
directly from a proposed activity in subparagraph two, the RGU is
required to make an assessment of how it relates to other activities.
Certain types of environmental impacts may be properly assessed only
when viewed in conjunction with the impacts of other proximate or
related activities. - For a more complete understanding of the intent of
this criteria, definitions of cumulative effects, phased actions, and
related act10ns should be considered.

Subparagraph three takes into consideration additional regula-
tory activities by other governmental units. Mitigation measures
ordered pursuant to other methods of regulation should be considered
when determining the potential significance of environmental effects.

Subparagraph four relates back to the original purpose of
environmental review. The purpose of environmental review is to provide
adequate environmental information so the RGU can make informed deci-
sions on the approval of proposed activities. If the information has
already been gathered in some other form such that the information is-
available to the RGU.without the preparation of an EIS there is no need
to compile the information into an.additional EIS form.

6 MCAR § 3.028 D. Related Actions.

When two or more actions are related actions, they shall be con-~

sidered as a single action and their cumulative pofential effects on

the environment shall be considered in determ1n1ng whether an EIS is
~required.

DISCUSSION: This paragraph was added for the purpose of providing
guidance to the RGU for proper consideration of related actions. The
term related actions is defined at 6 MCAR § 3.022 B. If the proposed
activity is properly regarded as a related action, impacts of that acti-
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vity should be considered in copjunction with the impacts of other
related act1v1t1es. For these activities, it is the cumulative effect
of these impacts that is to be considered in the determination of the
need for the EIS,

The effect of this paragraph is substantially different from
the paragraph relating to related actions under the current rules. The
definition of related actions in the current rules is a more lengthy
definition and entails a triple test to be applied in regard to activi-
ties that may be considered as related actions: 1) “they are of a similar
type, are pianned or will occur at the same time, and will affect the
same geographic area; or 2) they are 1nterdependent and would not be
undertaken if subsequent stages or segments would not alse occur; or 3}
it can be determined that one of the actions will induce other actions
of the same type or affecting the same geographic area. ’

The proposed definition embodies the intent of the first and
third test of the definition as it appears in the current rules. The-
second test from the current rules was deleted in the belief that the
test more proper]y applies to activities regarded as phased actions.

The remainder of the 1anguage in the current rules in the paragraph on
rélated actions is permissive language or language that does not
substantively add to the rules as proposed. The proposed language is
presented as a simplified and more concise manner of stating essentially
the same content while clarifying the scope of the term related actions.

6 MCAR § 3.028 E. Phased Actions.

1. Phased actions shall be considered a s1ng1e action for deter-
mination of need for an EIS.

2. In certain phased actions it will not be possibie to adequately
“address all the phases at the time of the initial EIS. In. :
those cases a supplemental EIS shall be completed prior to -
approval and construction of each subsequent phase. The
supplemental EIS shall address the impacts associated with the
particylar phase that were not addressed in the initial EIS. .

. 3. For proposed actions such as highways, streets, pipelines, uti-
T1ity Tines, or systems where the proposed action is related to-
a large existing or planned network, the RGU may, at its
option, treat the present proposal as the total proposal, or
select only some of the future elfements for present con-
sideration {n the threshold determThation and EIS. These
selections shal] be logical in relation to the design of the
total system or network. +they shall not be wade merely to
divide a Targe system into exempted segments.

DISCUSSION: This paragraph is included for the purpose of advising the-
RGU of the proper method of assessing env1ronmenta] effects of activi-
ties that may be regarded as phased. The term "phased action” is
defined at 6 MCAR-§ 3.022 B. Essential elements of the phased action:
definition are that the activities are being proposed by the same
proposer, will affect the same geographic area, ang will take p1ace in.a
definable period of time. A definitive period of time is not stated in
the definition and rather left to the RGU to be interpreted on a
project-by-project hasis. Periods of time may vary depending upon the
nature of the proposed activity. If the activity is regarded by the RGU
as a phased action the cumulative effect of each phase of the action.is
to be considered in the determination of the need for an EIS

Subpgragraph one delineates the fact that phased actions are to
be considered as single actions in the determination of need for an EIS.
This approach is needed for complex activities to prevent what 1is known.

s "piecemealing". Any project, regardless of comp1exity, could poten-
tially be broken down into segments such that no segment in itself would
have significant environmental effects. However, the importance of the
env1ronmenta1 impact is in relation to the proaect in total.
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Subparagraph two is included to cover the situation of a pro-
ject that may take place over an extended period of time or over an
extended geographic area. An example of an activity that may fan
within this subparagraph would be the construct10n of a major highway
that may be phased in over several years. For these types of activities
it may be impossible to adequately address the envirommental effects of -
the entire prOJECt at the jnitial phase of the development. 1In these
situations it is frequently the case that certain segments of the pro- -
ject may be developed prior to the development of the final proposal- for
Tater segments. .

. It should be noted that, in the situation of complex projects
where the initial decision is essentially a "go/no go" decision, these
activities should not be regarded as phased activities. Phased actions
are more properly those actions where the need has been established ini-
tially and the primary purpose of environmental review is to resolve
details regarding project design and construction.

Subparagraph three is inciuded for the purpose of adding per- - - -
missive language to allow the RGU greater flexibility in its treatment
of environmental review on complicated or exteénded projects. It should
be noted that this language applies to activities where a need has been
established and the purpose of environmental review is to develop a
design with minimal environmenta] impact.

Treatment of phased actions in the proposed rules is not signi-
ficantly different from the manner of treatment under the current rules.
The proposed rules, however, attempt to distinguish more clearly between
phased activities and related actions and to delineate procedures for
them more clearly. )

Introduction to Chapter Thirteen: Environmental Impact Statement.

Chapter 13 is organized to include all portions of the rules
relevant to the preparation, distribution and completion of an E£IS. The
procedures set forth in this chapter are detailed and important;
however, in practice they will be applied to only a limited number of
cases. It is not likely that the average local governmental unit will
ever have occasion to implement the procedures set forth in this
chapter. It will be an EQB staff function to assist local governmental
units on a case-by-case basis to understand and 1mp1ement these rules as
the need arises.

Introduction to & MCAR § 3.029 Actions Requiring an EILS.

This rule is provided as an introductory summary of those
s1tuat1ons in which 1t is poss1b1e that an EIS may he prepared. This-
rule serves the purpose of summarizing other more substantive portions
of the rules to lessen the possibility of the reader overlocking a more
substantive portion. It is progected that a relatively small number of
EISs will be prepared in Minnesota in any g1ven year pursuant to these’
rules. :

6 MCAR § 3.029 A. Purpose of an EIS.

The purpose of an EIS is to provide information for governmental
units, the proposer of the action, and other persons to evaluafe
proposed actions which have the potential for significant adverse .
environmental effects, to consider alternatives to the proposed
actions, and to 1nst1tute methods for reducing adVerse environmental
effects. :

DISCUSSION: This paragraph was incorporated into the rules at this -
point to identify for the reader the purpose of the processes to he
followed. This paragraph was included to make the rules more
understandable.’ The current rules do not contain a purpose paragraph of -
this nature. "~ ' o : o : . o
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6 MCAR § 3.029 'B. Mandatory EIS Categories.

-..Aﬁ EI1S sha]iube.prepared'for ahy activity that meets or exceeds the :_
tnreshotds of any of the EI5 categor1es'1isted in & MCAR § 3.03%9. |

DISCUSSION: This paragraph is included to point out to thé reader that,
if a proposed activity exceeds the thresholds of the mandatory cate- "~
gories for EISs as set forth in 6 MCAR § 3.039, it will automatically -
require the preparation of an EIS. The current vules did not contain
.mandatory category threshelds for EISs. Under the current rules a pro-
ject specific determination was required for an EIS to be prepared. The
requirement for the establishment of mandatory EIS categories in the -
proposed rules is statutory: This requirement is found at Minn. Stat. §-
1160.04 subd. 2a.{a). The intent.of this legislative requirement i$ to
make the environmental review process more predictable and to expedite’
environmental review by moving directly into the EIS preparation stages
and by avo1d1ng lengthy. challenges to the need for. an EIS.

6 MCAR § 3. 029 C D1scret1onary EISs. |

An- EIS sha11 be prEpared

" 1. When the RGU determines that, based on the EAW and any comments
: or additional information recieved during the EAW comment
‘period, the proposed action has the potential fur sugni?Tcant
adverse environmental effects; or

2. When the RGU and proposer of the action agree that an EIS
§hou1d be prepared.

DISCUSSION: This paragraph is included to delineate additional
51tuat1ons in which the preparation of an EIS is optional.

The purpose Df subparagraph one is to point out that when, pur-
suant to the procedures set forth in Chapter 12, the RGU has made a
determination that an EIS is-necessary on the proposed project, the pro- -
cedures set forth-in Chapter 13 will apply to the preparation of that
EIS. The subparagraph is included for the purpose of add1ng to the
readability and continuity of the rules. This situation is likely to be
the most common scenario for the preparation of an EIS.

Subparagraph two is added to delineate those situations where
the RGU and the proposer discuss the proposed activity beforehand and
mutually- agree that-an EIS should be prepared.” This amounts to a volun-
tary EIS on the action on the part of the proposer. It should be noted
that if a voluntary EIS is being prepared, an EAW still _must be. prepared
for the activity. This situation is delineated as a separate situation
from 6 MCAR § 3.029 C.1. because .in the case of a voluntary EIS it is
known- prior to the preparation of the EAW that the EIS will be prepared”
and as a result a different time schedule will be in effect for the pro-
cedures to be followed in preparing the EIS.. The time schedule to be
followed in this situaion would be the same time schedule as the RGU
would follow had the activity fallen within a mandatory EIS category.
This time schedule, as it relates to the scop1ng period, is set forth at
6 MCAR § 3.030.C.1.

1ntroduct1on to. 6 MCAR § 3.00  EIS Scoping Processf-i-*

This ru1e is set forward as the initial procedure to be
followed in the preparation of an E1S. This rule represents one “of the
major additions to the amended Environmental Policy Act. While the
current rules do not prohibit the scoping of an EIS, a scoping process
is not mandatory nor are-there formal procedures to be followed for the’
purpose of scoping. The Environmental Policy Act as amended requires:
the EQB to set forth a formal scoping process to be followed prior to
the actual preparation of an EIS. Legislative authority for this rule
is found at Mimn. Stat. § 116D.04 subd. 2a (e). .
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This rule has been designed in an effort to carry the RGU from -
the decision to prepare an EIS through to the actual commencement of EIS-
preparation. The process outlined is new to the State of Minnesota but
has been demonstrated to be effective in accomplishing its objectives. in
other jurisdictions. The basic process outlined in this rule was pat-
terned after the scoping process in the Council on Environmental Quality
regulations and the State of Massachusetts scoping process.

6 MCAR § 3.030 A. Purpose.

The scoping process shall be used before the preparation of an EIS

fo reduce the scope and bulk of an EIS, identify only those issues

relevant to the proposed action, define the form, level of detail,

content, alternatives, time table for preparation, and preparers of
the ETS, and fo determine the permits for which information will be
deve10ped concurrently with the EIS.

DISCUSSION: This paragraph is incorporated at the beginning of the
scoping process to identify for the reader the basic. purpose of sc0p1ng
A formal scoping process has been initiated in the National

Environmental Policy Act and has developed a record demonstrating its
effectiveness in reducing the size and cost of an EIS and increasing ELS
usefullness by making it a more relevant and less cumbersome
document.The efféctiveness of the process’ is h1gh1y dependent upon early’
open involvement of all interested parties.

6 MCAR § 3.030 B. EAW as Scoping Document.

A11 projects requiring an EIS must have an EAN filed with the RGU.
The EAW shall be the basis for the scoping process.

1. For actions which fall within a mandatory EIS category or if a
voluntary EIS 7s planned, the EAW will be used solely as a
scoping document. . -

2. If the need for an'EIS has not been determined the EAW will
have two functions:

a. T0 identify the need for preparing an EIS pursuant to 6
MCARY 3.02B; and

b. To initiate discussion concerning the scope of the EIS if
an EIS 1s ordered pursuant to 6 MCAR § 3.025.

DISCUSSION: “This paragraph is somewhat repetitious of 6 MCAR § 3.025
A.; however, this language was inserted to reemphasize the role of the
EAW in relation to the EIS. Comments recefved during the pubiic meeting
process indicated some confusion relating to the dual role of the EAW.

Subparagraph one notes that, if it is known at the onset that
an EIS will be prepared, whether pursuant to mandatory category or
voluntarily by the proposer, an EAW must still be prepared. 1In this’
situation, however, the EAW functions solely as a scoping document and
as a resuit the, comment period and time for scoping dec1s1ons will be
abbrev1ated

Subparagraph two relates to activities for which it previousiy.
has not been determined whether or not an EIS will be prepared. In :
these situations, the EAW serves first as the basis for deciding the
need for an EIS, and second]y (if it is decided that an EIS will be
prepared) as the scoping document.

The alternative of having a different type of document, 1nstead
of the EAW, for the purpose of scoping for mandatory or voluntary EISs
- was consadered but rejected. This alternative was proposed by represen-
tatives from industry as a means of speeding up the process. Upon
analysis, however, it will be noted that the primary time delay is the
public comment period. A second document would still encounter a need
for a similar comment period. The scoping period as proposed represents
a minimum of 30 and a maximum of 45 days for the scoping decision.
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Alternative proposals .did not reduce this time period sufficiently to
warrant the confusion of adding an additional document. The EAW form as -
proposed provides sufficient fiexibility to 1ncorporate additional
information re1evant to the scoplng meeting.

6 MCAR § 3.030 C. Scoping Period.

1. If the EIS is being prepared pursuant to 6 MCAR §§ 3.029 B. or
’ C.2., the f0T10w1ng schedule applies:.

a. The 30 day scoping period will beg1n when the notice of
the availability of the EAW is published in. accord with 6
WCAR § 3.0Z7 D.T. This notice shall incTudé the time,
place and date of the scoping meeting.

b. The RGU shall provide the opportunity for at least one
: scoping meeting during the scoping period. This meeting.
shall be held not Tess than 1% days after pubTication of
- Thé notice of availapility of tne EAW. .Notice of the
time, ptace and date of the scoping meeting shall be
pubTished in the EQB Monitor and a press release shall be
provided to a newspaper of general circufation in the area
where the action is proposed. ATl meetings shall be open
to the public.

¢. A final scoping decision sha11'be issued within 15 days .
after the close of the 30 day scoping period.

2. If the EIS is being prepared pursuant to 6 MCAR § 3. 029 C. 1.,
: the foTTowing schedu1e applies: i

a. At least 10 days but not more than’ 20 days after notice of
a positive declaration is published in the EQB Monitor, a
pubTic meeting shall be held to review the scope of the
EIS. Notice of the time, date and place of the scoping
meeting shall be pubTished in the EQB Monitor, and a press
retease shall be provided to a newspaper of general cir-
culation in the area where the action 7s proposed. All
meetings shall be open to the public.

b. Within 30 days after the positive declaration is issued, :

- the RGU shall issue its final decision regarding the scope
of the FIS.” I the decision of the RGU must be made by a.
board, council, or other simiTar~body which meets only on
a pertodic basis, the decision may be made at the next
regularly scheduled meeting of the body following the
scoping meeting but not more than 45 days after the posi-
tive decTaration Ts issued. .

DISCUSSION: Th1s paragraph distinguishes the app11cab1e sc0p1ng per1ods '
that apply depend1ng upon the reason for preparation of the EIS.

Subparagraph one relates to EISs being prepared pursuant to a
mandatory EIS category or voluntarily by the proposer. In these
~situations the EAW comment period serves as the scoping period.
Interested persons have 30 days to provide comments re]at1ng to the
potential scope of the EIS. .

For the scoping process to function properly, it is necessary’
to bring interested persons together to discuss issues raised by the
proposed project. To expedite the scoping process,. provision is made to
conduct this meeting during the scoping period..  The 15 day waiting
period is necessary to allow members of the public an opportunity to
receive notice and consider issues to be raised at the meeting. It
should be noted that, by virtue of the definition of days, 15 days
means three weeks. Therefore, the scoping weeting must be held betwen.
21 and 30 days after publication of notice of availability of the EAW.
Publication requirements are the same as for an EAW prepared for pro-
jects for which a determination of need for an EIS has not been made,
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i.e. in the EQB Monitor and in form of a press release to the 1o;a1
newspaper. i

A 15 day period after close of the comment period is-allowed
for the RGY to make its decision regarding the scope of the EIS. It
should be noted that, by virtue of the definition of days, 15 days means
approximately three weeks. This time period has been criticized by state
agencies as being too short and by industry representatives as being too
long. It must be noted that this represents a maximum time period. 1In
noncontroversial cases it should be possible to issue the decision in a.
much shorter time period. ' o

Subparagraph two relates to EISs being prepared pursuant to a
determination of need by the RGU based on comments and information
gathered during the EAW comment period. In these cases, comments
received during the comment period become a part of the record to deter-
mine the scope of the EIS and an additional period of time is required
to conduct a public meeting to obtain comments relating to the scope.

The scoping period is the time period between publication of

-notice of the positive deciaration and the date of the scoping meeting.
The RGU may extend the comment period beyond the date of the scoping
meeting as long as it complies with the overall time constraints of the
process. As set forth in these proposed rules, the scoping period
extends from date of publication of the positive declaration in the EQB
Monitor to the date of the scoping meeting, which must be ten days to 20
days after publication of the positive declaration in the EQB Monitor.
It should be noted that, by virtue of the definition of days, ten days
means approximately two weeks. Therefore, in reality, the scoping
period would be a minimum of 14 days and a maximum of 20 days.

Notice requirements for the scoping meeting are the same as the
notice requirements pursuant to subparagraph one, i.e. publication in
the EQB Monitor and a press release to the local newspaper. To meet the
intent of this requirement, notice of the time, date and ptace of the
scoping weeting should be inciuded aleng with the statement of proposed
scope in the notice of the positive declaration.

To comply with the legisiative intent of having definitive time
deadlines, subparagraph 2b sets a deadline for the RGU to make its final
scoping decision. This provision again distingishes between RGUs that
have internal staff with authority to make the decision and RGUs which
must make the decision by action of a board or council. If the decision
is to be made by internal staff, the RGU has 30 days from issuance of
the positive declaration to make the decision. Comparing this to the
time requirements for the scoping meeting, this means that the RGU has
from ten to 16 days following the scoping meeting to issue its final
" scoping decision. If the decision is to be made by action of a beard or
council, a 15 day extension is provided to allow the bhoard or council to
make the decision at its regularly scheduled meeting, provided it is
within 45 days of the issuance of the positive declaration. This time
extension must be provided to accommodate monthly board meetings which
may not conveniently fall within the initial 15 day period.

Needless to say, the time scheduies set forth in these rules
are tricky. The necessity of establishing rigid time schedules is in
keeping with the legislative intent. An attempt has been made to cover
all possible gaps in the schedule with a maximum time period for
compliance. Comments in support of time constraints at all steps of the
process have been received from representatives of -industry. An effort
will be made to make the time guidelines as understandable as: possible -
in the "Guide of the Rules." . :

6 MCAR § 3.030 D. Procedure for Scoping.

1. Written comments suggesting issues for scoping or commenting on

' the EAW may be filed with the RGU during the scoping period.:
Interested persons may attend the scoping meeting to exercise:
their right to comment. - : o i
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'2. Governmental units and other persons shall be respons1b1e'for
~participating in the scoping process within the fime 1Th1ts and
in: the manner prescr1bed in these. rules, ] - L.

DISCUSSION Th15 paragraph is 1nserted to prov1de exp11c1t d1rect10n i
for: interested persons.and. governmental units to. become involved in the "~
scoping process. Language contained herein: s .somewhat. perm1ssive and
the intent is:implicit in other provisions. . This tanguage was .added,
however, as an effort to emphasize the importance of: public, involvement
at the scoping stage. For scoping to be effective, fssues must be

raised prior to the: scoping decision. - The scoping process.-is relatively-

new and little case .Yaw has developed regarding: -the re]ative-righterto,_

challenge  the adequacy of an EIS because of :failure to address an issue .
outside the spectrum of the scoping: decision.. It:is-the opinion of. EQB .
staff, however, that the rights of -interested persons. are Dest protected .
by 1ntroduc1ng the issue :into <the scoping . process: o, establish a-record ..
of cons1derat1on of the 1ssue

6 MCAR § 3 030 E. Scop1ng Dec1510n

1{1 The scop1ng dec1s1on shaT] conta1n at 1east the fo]lowing

:.fa.. :Ihe 1ssues to he addressed 1n the EIS

bl T1me !1m1ts for preparat1on, 1f they are shorter than
T those alTﬁwed by these rules; ’ T

c.:-.Ident1f1cation of the perm]ts for wh1ch 1nformat1on w111
be gathered concurrent1y with EIS preparat1on, |

i 'Ident1f1cat1on of the perm1ts for wh1ch a record of deci-,
wonT sTon w111 be: requ1red ande i o oo e et

g A1ternat1ves wh1ch w111 be addressed 1n the EIS

2. The form of an EIS may be changed dur1ng scop1ng if c1rcumstan-:
TEoevoges: 1nd1cate the need - or appropr1ateness of‘an a1ternat1ve T
form ' R RN : Gans il

3. The sc0p1ng dec1s1on sha31 1dent1fy potent1a1 1mpact areas S
.~ resylting Trom the action-itself and from re1ated’actlons which
‘ shail be addressed 1n the EIS. - B ; .

A4, ~The issues 1dent1f1ed in scop1ng sha¥1 1nc1ude stud1es S i
T vequiring. compilation of. existing infoymation and the. deveTop—
- ment of new. data if. the New data.can be generated within a,.. .
..reasonable amount, of: t1me and. the costs of obta1n1ng it are not-
fexcess1ve. T L e T L

#hye After the scop1ng dec1s1on is, made, the RGU may not amend the
decision: without the agreement of the proposer: Unless. subsian-..
tial changes are made 1n the proposed action or substantial new

... information arises. relating to-the proposed action. . If the

" -:scoping.deciston 1s amended after- publication of.the EIS pre-
~paration notice, notice and a summary. of- the amendment“ha1T’be[
pub]1shed in: the EQE. Monitor within 30 days. o S .

DISCUSSIUN ThlS paragraph is 1nc]uded to prov1de gu1dance to the RGU N
as to:the proper: contents - of. the scoping. dec1s10n-,. i :

Subparagraph one identifies the scop1ng contents that w1]1 v
substantively limit the contents of. the EIS.._u . - oy

Issues.-that may. contribute: to the,potent1a1 for s1gn1f1cant
env1ronmenta1 effects should be:specifically enumerated.as: well: as the
depth’ to-which that issue will be. investigated.. A]though not: required
by the rules, issues that were considered but. reaected should.be 1isted
as a means of informing the public and establishing a recard in the
event of future challenges. :

70



These rules establish specific time deadlines for the prepara-
tion of an EIS. If the part1es agree to a different time scheduie, this
schedule should be noted in the scop1ng decision to facilitate proper
public input. :

Minn. Stat. 1160.04 subd. 3a places a time restriction upon
issuance of permits for which information was gathered concurrently with .
EIS preparation. This statutory requirement is incorporated in these
rules at 6 MCAR § 3.031 H. To facilitate this requirement and to pre-
vent later challenges, the applicable permits should be identified at
the scoping stage. 1t should be noted that the EAW content requ1rements
at 6 MCAR § 3.027 A.6. require a listing of all known permits in the’
EAW. This identification, therefore, involves a review of that listing
to determine which of those permits will require similar information to
the information .gathered during the preparation of the EIS.

These rules require each permitting agency to prepare a record
of ts decision relating to perm1ts on projects for which an EIS has
been prepared. This requ1rement is found at 6 MCAR § 3.031 H.2.

Comment has been received from state agencies that, if applied
literally, this could be a Targe and unproductive burden. Projecis
requiring EISs are typically Targe complex projects which may involve
many relatively minor permits or approvals that are largely pro forma.
To require a record to be prepared on each of these decisions would
serve only to increase paperwork. It is, therefore, provided that those
key discretionary decisions, which relate to the feasibility of a
project, be identified at the scoping stage. Governmental units must
then justify their decision on that permit based on the information pre-
sented in the EIS.

A similar issue arises in relation-to aiternatives. Applied.
literaily, thousands of alternatives may be developed for any specific -
proposal. The intent of this content requirement is for the RGU to
establish which alternatives are definable and substantively different
from other alternatives. The no construction alternative should be
addressed in every case.

Subparagraph two recognizes the fact that the EIS format
established at 6 MCAR § 3.031 B.Z. may not be the most appropriate for-
mat in all cases. This allows the RGU discretion to alter the format
if it is deemed appropriate. It should be noted, however, that the EIS
sformat presented in these rules represents a basic model and the core
information required should not be deleted without substantiai reason
supporting the deletion.

Subparagraph three makes reference to the requirement to con-
sider impacts resulting from other actions that may be induced by the
proposed activity. In these situations it is the cumulative impact that
is the actual concern. The extent to which other actions are to be con-
sidered related actions should be delineated in the scoping decision.

Subparagraph four refers to the distinction between original
data and existing information. In general, an EIS is 1) limited to
information that has already been documented, or 2) to original data
collection that can he complefed within the time period of EIS prepara-
tion at reasonable cost to the proposer, or 3) to original data collec-
tion that is limited primariiy to the proposed project. This
subparagraph requires the delineation in the scoping decision of the
scope and extent of information to be gathered.

Subparagraph five is included at the request of developers as a
check on RGUs arbitrarally and unilaterally altering the scope of the
EIS. The provision allows for the RGU to unilaterally -alter the scope
if substantial new information comes to Tight or if the proposer atters
the proposal in a manner that may substantially alter the impacts of the
proposed action. Barring either of those two conditions, the consent of
the proposer is required to alter the scope of the EIS. The alterantive
of requiring the consent of parties in opposition to the proposal was
considered and. rejected. Reasons for rejection included the imprac-
ticality of identifying one representive of the opposing parties and the
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possibility of stalemating the basic purpose of the EIS. In con-
sideration of the rights of the pub]ic to be promptly informed of an
"alteration in scope, notification in the EQB Monitor of an amendment to
a scoping decision was added. It must be noted that if opposing parties
d1sagree with the EIS content, they have the opportunity to present
their views at the draft EIS meeting and again at the decision of ade-
quacy of the f1na1 EIS. .

6 MCAR § 3.030 F. EIS-Preparation Notice.

An EIS preparation notice shall be published within 45 days after

- the scoping decision 15 issued. The notice shall be pubTished in

the EQB Monitor, and a press release shall be provided tp at Teast
one newspaper of general circulation Tn each county wheré the action
will occur. The notice shall contain a summary of the scop1ng
decision.

DISCUSSION: This paragraph is added for the purpose of establishing a
specific time ‘deadline by which the RGU must begin prepartion of the.
EIS. This paragraph allows the RGU 45 days after it decides upon the

"~ scope of the EIS to locate consultants and establish a schedule for
completion of the EIS. The 45 day time schedule has been criticized by
state agencies as being inadequate to allow for the open consultant
selection process required of state governmental units. Comments
recieved from private consultants and developers 1nd1cate they believe
the time allotment is adequate. ’

The date of publication of the EIS preparation notice is an
important ddte as it commences thes time allotted for preparat1on of an
EIS to determination of adequacy of the EIS.

The EIS preparation notice requirements are consistent with =~
other notice requirements of these rules, i.e. publication in the EQB:
Monitor and a press release to the local newspaper. The publication
date in the Monitor is the official date for commencement of the time
period allowed for EIS preparation. It should be noted that, pursuant
to Minn. Stat. § 116D.04 subd. 2a (e}, the EIS preparation notice must
contain a summary of the final scoping decision. This is the only .
public notice requirement for the final scoping decision. The alter- ‘
native of add1ng an add1t1ona] notice requirement immediately after the
final scoping decision is made was considered and rejected. Tt was
determined that parties seriously interested in the scoping decision
will be involved enough to request the decision as soon as it is made.
The final scoping decision is not regarded as a final decision. This
decision ‘may be modified by the RGU as per 6 MCAR & 3.030 E. 4. If a
party chooses to challienge the final scoping decision, the proper form
of appeal is a court challenge of the adequacy of the final EIS.

6 MCAR § 3.030 G. Consultant Selection.

The RGY shall be responsib]e for expediting the selection of con-
sultants for the preparation of the EIS.

DISCUSSION: This paragraph is included in compliance with Minn. Stat §
116D.04 subd. 5a (j}. This paragraph is incorporated for the purpese ‘of
placing the RGU on alert that the rigid time guidelines necessitate
early selection of consultants. The alternative of establishing a set
procedure for RGUs to follow in the consultant selection process was
considered and rejected. That aiternative was rejected because of the
broad diversity in RGU capabilities relating to EIS preparation, divers
sity in internal restrictions on selection of consultants, .and regional
differences that may affect the feasibility of the procedures. The pro-
posed procedure was selected hecause it allows each RGY to function
within its own constraints. The "Guide to the Rules" will contain
suggestions that may assist RGUs .on a case-by-case basis.

#
£

Introduction to & MCAR §3.031 EIS preparation and distribution process.

This rule incorporates the basic procedures required fn the
actual preparation, distribution and review of an EIS. The procedures
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set forth in this rule are not significantly different from the EIS pro-
cedures of the current rules. The procedures have been restructured in
an effort to consolidate relevant provisions; and certain measures

have been expanded upon in an effort to highlight provisions that may
expedite the process or make review more efficient.

This rule i5 presented to establish some of the more substan-
tive and complicated requirements of the environmental review program.
An attempt was made to make the process as readable as possible,
however, space constraints preciude use of a commonly readable format
with equal content. The need of a very readable format is somewhat
mitigated by the fact that it is not 1ikely the average governmental
unit will be directly involved in the preparation of an EIS. It is more
likely that governmental units so involved will have professional staff
on 1ine. A more flexible explanatory format will be used in the "Guide
to the Rules" and EQB staff will be available for assistance in imple-
mentation of these provisions.

& MCAR '§ 3.031 A. Interdisciplinary preparation.

An EIS shall be prepared using an interdisciplinary approach which
will insure the integrated use of the natural and social sciences
and the environmental design arts. The RGU may request that another
governmental unit help in the compietion of the TIS. Governmental
units shall provide any unprivileged data or information, to which
1t has reasonable access, concerning the subjects to be discussed
and shall assist in the preparation of environmental -decuments on
any action for which 7t has special expert1se or access to
Information. .

DISCUSSION: This paragraph is included as introductory language
relating to preparation of the EIS. The language is intended to promote
cooperation between governmental units and areas of specialization
within governmental units. Mandatory language s inciuded relating to
freedom of access to data under the control of a governmenta1 unit that
is required. to facilitate preparation of the EIS.. =~

6MCAR § 3.031 B. Content.

1.  Writing. An EIS shall be written in plain and objective
~ Tanguage. . )

2. Format. An RGU shall use a format for an EIS that will
"~ encourage good analysis and clear presentation of the proposed
action including a1ternat1ves to the act10n The standard for-
mat shall be: . :

a. Cover sheet. The cover sheet shall include:
(1) The RGU;

(2) The title of the proposed action that is the subject
of the statement and, if appropriate, the tities of
related actions, together with each county or other -
Jurisdictions, it applicable, where the action is
Tocated;

{3} The name, address, and'teiephone number of the person
at the RGU who can supply further information;

(4) A designatidn of the statement as a'draft, final or
- supplement;

(5) A one paragraph abstract of the EIS; and

{6) If appropriate, the date of the public meeting on the
draft EIS and the date following the meeting by which
comments on the draft EIS must be received by the
RGU.
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Summary. The summary shall stress the major findings,

aredas 07 controvérsy, and the issues-to be’ reso?ved
incTuding the choice among alternatiyes.

Table of contents,

List of preparers. This list shall include thé names,

together with their qualifications, of the persons who
were primarily. responsible for prepar1ng the EIS or s1gn1-
ficant background papers. _

Project description. The proposed action shall be

f.

described with no more detail than 1s absoTutely necessary
to atlow the pubTic to ideniify the purpose of the action,
its size, scope, environmenial setting, geographic ~— =~
1ocat1on, and the anticipated phases of development.

Governmental approvals. This section shall contain a

comprehensive {isting of all known governmental permits
and approval$ required for the proposed action Tncluding
dentification of the governmental unit which is respon-
sible for each permii or approval. . Im addition, those
permits for which all necessary information has been ~
gathered and presented with the IES shall be identified.

Alternatives. Based on the analysis of the proposed

action's impacts, the alternatives section shall compare
the environmental impacts of the proposal with any other
reasonable alternatives to the proposed action.

" . Reasonable alterpatives may include locational

considerations, design modifications including site
Tayout, magnitude of the action, and consideration of -

. alternatives means by which The purpose of the action

could be met. ATternatives that were considered but eli-
minated shall be discussed briefly and the reasons for
their elimination shall be stated. The alternative of no
action shall be address. ‘ T ST

Environmental, economic, employment and sociolggical

impacts. For the proposed action and each major alter-
native there shall be a thorough but succinct discussion
of any. direct or indirect, adverse or beneficial effect
generated. The discussion shall concentrate on fhose
issues considered to be significant as identified by the
scoping process. Data and analyses shall be commensurate
with the importance of the Tmpact, with less Important
material summarized, consolidated or simply referenced.
The EIS shall identify and brief1y discuss any major dif-
ferences of opinjon concerning impacts of the proposed
action and the effects the __t1on may have on the
env1ronment .

M1t1gat1on measureé. This action shall identify those

measures that could reasonably eliminate or minimize any

adverse environmental, economic, employment or soc10]0g1—
cal effects of the proposed act1on. i

Appendix. If a RGU prepares an append1x to an EIS the

-~ appendix shall inc]ude when app11cab1e,

(1) Material prepared in connection. with the EIS, as

distinct from material which is not so prepared and
- which is incorporated by reference;'

{2} Mater1a1 which substant1ates any ana1y51s fundamental

to the EIS; and

(3) Permit information that was developed and gathered

concurrently with the preparation of the EIS. The
information may be presented on the permitting -
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~agency's permit application forms. The appendix may
reference information for the permit included in the
EIS text or the information may be included within
the appendix, as appropriate. If the permit infor-

" mation cannot conveniently be incorporated into the
EI1S5, the EIS may simply indicate the Tocation where
the permit Tnformation may be reviewed.

DISCUSSION: This paragraph is presented for the purpose of outlining
the basic information required in an EIS. It should be noted that, pur-
suant to 6 MCAR § 3.030 E.2., the format of the EIS may be changed
during scoping. However, the content reguirements of this paragraph
represent the base components necessary to fulfill the function of an
EIS. These components should not be deleted without adequate reason.

Subparagraph one delineates the intent of these rules to pro-
duce a more useable document. In keeping with this intent, the EIS
should be written in a manner condusive to understanding by the persons -
responsible for implementing decisions based on its content. Further,
the EIS should be written in a manner that factually presents basic
data. The purpose of an EIS is not to justify construction of a project’
nor to prove that a proposed project will have significant adverse
environmental effects. Decisions on the merit of the project should be
made by the decision makers responsible for governmental approvals and
not by the preparers of the EIS,

Subparagraph two outlines a standard suggested format. This
format may be reordered or altered if such change will augment the pur-
pose of an EIS.

* The initial format requirement is for a cover sheet that provi-
des basic procedural and informational data relating to the EIS. The
cover sheet format is derived from the recommended format in the Councitl
on Environmental Quality regulations. The purpose of the cover sheet is
to facilitate proper identification of the project and parties and to :
provide accurate and concise information for persons interested in pro-
viding comment on the EIS. The current rules do not require this infor-
mation in an organized manner.

The requirement for a summary of the EIS at the beginning of -
the document and the recommended content of the summary is derived frm
the Council on Envirconmental Quality regulations. The purpose of this
requirement is to facilitate a fast overview of the findings of the EIS.
The current rules contain a similar reqguirement.

The table of contents requirement was inserted at the request
of state agencies for the purpose of assisting in locating information
relevant to agency Jjurisdiction. Neither the Council on Environmental
Quality regulations or the current regulations contain an explicit
requirement for a table of contents. ' '

The requirement for the 1ist of preparers {is derived from the
council on Environmental Quality regulations. The purpase of the '
requirement is to allow the reviewer to assess the gualifications of the
preparers and to facilitate direct consultation with them if the
reviewer has questions relating to content of the EIS. The current
rules did not contain this requirement. This requirement was questioned
by state agencies as being poténtially in violation of state statute
restricting identification of authorship on state publications.

The project description requirement was derived from a similar
requirement in the current rules. The purpose of this requirement is to
include a definitive and concise statement as to the size, scope, and
Tocation of the project as well as relevant information relating to
construction of the project. The description should be as brief as
possible. The intent of this requirement is to allow concentration in-
the EIS on the substantive impacts of the project and not to devote
needless paper to an explicit description of the project.
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The requirement to list known government permits and approvals
required for the activity was derived from a similar requirement in the
current rules. This information is necessary to adequately assess the
potential for witigation and the relative abilities of the governmental
units to regulate the activity. It should be noted that the iden-
tification of permits for which information was gathered is required.
Interested persons should. use the information contained within the EIS
as the basis for commenting directly on the feasability of issuance of '
permits and approvals. It should further be noted that- these permit
decisions, pursuant to Minnesota Statute § 116D.04 subd. 3A and 6 MCAR §
3.031 H., must be issued w1th1n 90 days of the determ1nat1on of adequacy
of the final EIS.

The alternatives requirement was derived from the Counci] on
Environmental Quality regulations and from the current rules. The com-
parison of alternatives, including the no action alternative, and the1r
environmental effects is essential to decision making in the best ©
interest of the public. This requirement extends to all réasonable.
atternatives. Economic considerations .are a factor in determining
whether an a1ternat1ve is reasonable, but are not to be regarded as the -
sole criteria. Alternatives should be organIzed'1nt0 a clear format and
presented in comparative form to provide a basis for the decision
maker's choice. Alternatives may be prioritized by the proposer or
governmental units with jurisdiction if the reasons for the priorities
are g1ven.

The requirement to address the direct and indirect.
environmental, economic, employment and sociclogical impacts is der1ved
from the Council on Env1ronmenta1 Quality regulations, from the current
rultes and from the MEPA at Minn. Stat. § 116.D.04 subd. 2a. It should
be noted that for a project to become subject to these rules, some
measure of envirommental impact must be demonstrated. However, once
that threshold is demonstrated, the full realm of envirormental,
economic, employment and sociological impacts -direct and 1nd1rect -
must be addressed. The extent to which thése impacts are addressed
should be delineated through the scoping process. These impacts should
be discussed in the short range and long range impact context. It ‘
should be noted that, in controversial cases, a part of the controversy
frequently stems from differences of opinion or opinions based on fac-
tual information that is currently incomplete. In such cases, the EIS
should state those differences and the relative status of different
thought relating to the issues.

The requirement to address m1t1gat1on wmeasures is derived from
the Council on Environmental Quality regulations and from the current
rules.  This requirement is necessary to fully address the feasability
of alternatives and the likely impact of the project as constructed. It
should be noted that these rules distinguish between resource protection
measures incorporated into the design of the project and mitigation -
measures. Mitigation measures are properly those measures which have
been ordered or negotiated pursuant to the regulatory authority of a
governmental unit. Resource protection measures may inciude measures:
proposed by the proposer to enhance the economic value of the project.
While the benefits of these measures must be assessed in the deter-
mination of environmental impacts, they should not be regarded as nego—
tiated concessions by the proposer.

The appendix content provision s derived from the Council on’
Environmental Quality regulat1ons This provision is permissive and not
mandatory. It should be read in conjunction with 6 MCAR'§ 3.031 C. ~
These rules contain a substant1ally more. permissive 1nc0rporat1on by
reference provision when compared to.the current rules. Any form of
supplementary or documentary information may be appendixed or incor- "’
porated by reference if it is reasonably accessible. In general,. appen-
dices are 1ikely. to.include information prepared for the activity in
question, whereas material incorporated by reference is more 1ikely to-
be information prepared independently of the activity in gquestion but
relevant toe it. It is anticipated that a primary content of the appen-
dix will be government agency permit application forms that contain

~information specifically relevant to issues under the jurisdiction of
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the agency, Inclusion of such information will assist in compliance
with the requirements of Minn. Stat. § 116D.04 subd. 3a and &6 MCAR
§ 3.031 H.

‘6 MCAR § 3.031 C. Incorporation by reference.
A RGU shall incorporate material into an EIS by reference when the
effect will be to reduce bulk without impeding governmental and
pubTic review of the action. The incorporated material shall be
cited in the EI5, and its content shall be briefly described. No
material may be incorporated by reference unless it is reasonably
available for inspection by interested persons within the time
allowed for comment.

DISCUSSION: This paragraph is derived from the Council on
Environmental Quality regqulations. This paragraph is incorporated for
the purpose of reducing the bulk and cost of preparation of EISs.
Materials incorporated by reference must be cited properly to insure the
ability of interested parties to locate the document. The relevant con-
tent and 'its interpretation by the preparer must be summarized. This
requirement establishes a frame of reference for the reviewer to either
agree or disagree with the use of the document. Materials incorporated
by reference must be reascnably available for public reference.

Although not required specifically, it is advisable that the RGU verify
that copies of incorporated materials are available at the 1ibraries
designated pursuant to the EIS distribution 1ist at .6 MCAR § 3.031 E. 3. -

6 MCAR § 3.031 D. Incomplete or unavailable information.

When a RGU is evaluating significant adverse affects on the environ-
ment Tn an EIS and there is scientific uncertainty or gaps in rele-
vant information, the RGU shall make clear that the information is
Tacking.  Tf the informaticen relevant to adverse impacts esseniial
to a reasoned choice among alternatives is not known and the cost of
obtaining it is excessive, or the Information cannot be obiained
within the time periods specified in 6 MCAR ¥ 3.031 G. &., or the
information relevant to adverse impact is important to the decision
and the means to obtain it are beyond the state of the art, The RGU
shall weigh the need for the action against the risk and severity of
possible adverse impacts were the action To proceéd in the Tace of
uncertainty. The ETS shall, in these circumstances, include a worst
case analysis and an indication of the probabiTity or improbability
of its occurrence.

DISCUSSION: This paragraph is derived from the Council on Environmental
Quality regulations. It is included to clarify the propef treatment of
impacts for which the significance is unclear because of disagreement -
between credible sources or because of lack of -information. In these
cases, the proper role of the EIS is to delinate the spectrum of
-disagreement, the respective merits of each interpretation, and the
1ikely consequences that would result under each respective
“interpretation. If there is clearly a lack of information and that
information is essential to enable a responsible governmental decision -
and the information cannot be obtained, a worst case analysis must be
used. It should be noted that, in genera1, the information that is con-
tained in an EIS is information that is already available, or that can
be obtained at a reasonable cost within a reasonabie time, or that is
primarily relevant to the particular activity in quest1on.

6 MCAR § 3.031 E. Draft EIS.

1. A draft EIS shall be prepared in accord with the scope decided
upon in the scoping process.  The draft stalement shall satisfy
to the fullest extent possible the requ1rements of 6 MCAR'S
3.031 B.

2. When the draft EIS is completed, The RGU shall make the draft
EIS availabTe for public review and comment and shall hold an
informational weeting in the county where the action 1s
proposed.
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3. _ The entire draft EIS with appendices shall be prgﬁided tq; C

3. Any governmental unit which has author1ty t0 perm1t Qr
B approve the proposed act1on, ’ j

b. - The proposer of the act1an, :

t. The EQB and EQB staff;

d. The Env1ronmenta1 Conservat1on L1brary,

e. The Leg1s!at1ve Reference Library;

f. The Regional Deve1epment Comm1ss10n and Reg1ona1
’ Deve]opment L1brary, R .

g.. A public libravy or pub11c p1ace in. each county where the
- action will take place where the draft w111 be ava11ab1e
for pub11c review; and :

h.  To the extent poss1b1e, to any person request1ng the
i entire EIS .

4.  The summary of the draft EIS sha]l be prov1ded to:

a. All members of the EAW d1str1but1on 11st that do not
receive the entire draft EIs:

b. Any person that submitted substantive comments on the EAN
"~ that does not receive the'entire draft EIS; and

c.' Any person request1ng the summary

LY The copy prov1ded to. the EQB staff shaT] Serve as. not1f1cat1on
i to pub115h ‘notice of ava1lab111ty of the draft EIS 1n the EQB
Mon1t0r

6. The RGU shall supply a press re1ease to at 1east one newspaper
" of genera] c1rcu1at1on wtth1n the area where the act1an is
proposed. .

7. The notice of availability in the EQB Monitor and the press

~ release shall contain notice of the date, time, and place of
the informationat meeting, notice of the 10cat1qn‘ofﬂthe.copy
of the draft EIS available for pub11c review, and. notice of the
date of term1nat1on d? the comment period. T T

8. The 1nf0rmat10na1 meeting must be held not less that 15 days.
— T after publication Of the notice of availability in, the F0B
. Monitor. A typewr1tten or audio- recordéﬂ‘transcr1pt af the
- meeting. sha11 be made i . i

9. The record sha11 rEma1n open. for public comment not Iess than _
ten days dfter the Tast date of the informational meeting.
" Written Comments of the draft EIS may. be rece1ved any t1me
dur1ng the comment period. - _

10. The RGU shall respond to the timely substantive Comments
received on the draft £15 and prepare the final EI1S. Late com-
-ments need not be cons1dered 1n preparat1on of the f1na1 EIS

DISCUSSION Th1s paragraph was, added for the _purpose of prov1d1ng -
incréased definition for the RGU relating to the distribution and review '
of the draft EIS. This paragraph represents an. increase 1n‘def1n1t1on
over the 1anguage contained in the current rules. The change in
1anguage and increase. in. definition.is proposed by EQB staff in an
attempt to deal with m1sunderstand1ngs and quest1ons that have been
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developed during the implementation of the current rules. Procedures
contained within this paragraph 1ncorporate on1y wminor differences from
the current rules.

Subparagraph one is presented to outline the standard to be
used in gauging the adequacy of the content of the EIS. The base content
requirements set forth in 6 MCAR § 3.031 B. should be applied to those..
issues that have been designated as significant pursuant to the scoping .
process. This standard is different from the standard of the current
rules because of the inclusion of the scoping requirement in the pro-
posed rules. . .

Subparagraph two outlines the requirement for public involve-
ment at the local level. The copy of the draft EIS must be made
available at a pub11c 1ibrary or other suitable public fac111ty in the
county as provided in the distribution requirements set forth in sub-
paragraph three. Additional requirements relating to the informational
meeting are set forth in subparagraphs seven, eight, nine and ten. The.
current rules contain similar requirements for local availability of the
draft EIS and for a local informational meeting. This procedure has
been effective in the past as a means of obtaining public comment on the
EIS and-of facilitating public disclosure.

Subparagraph three 1ists those persons that must receive
complete copies of the draft EIS. " Under the current rules the EQB is
required to develop and maintain a distribution 1ist of those persons
that must receive copies of the draft EIS. That 1ist is not a part of
the current rules. The total number of persons mandated by  the E(QB
distribution Yist is approximately 35. Under the proposed rules the
list is incorporated within the rules. The total number of persons man- .
dated by the proposed 1ist is approximately 20. The EQB will continue
to maintain an address list for these persons. . : ce

A1l government units with jurisdiction must receive a copy of
the draft EIS. This is in keep1ng with the requ1rement of these rules
that the information contained in the EIS be used in arr1v1ng at a deci-
sion of whether or not to approve the project. :

A copy of the draft EIS is required to be subm1tted to the pro-
poser of the action to assure that the proposer is kept up to date on
the environmental review process.

Copies of the draft EIS must be forwarded to all members of the
EQB and EQB staff. This requirement is in keeping with the EQB's statu-
tory duty to monitor the environmental review program.- The -copy sub-
mitted to £QB staff fulfills the notification r‘equwement for the EQB- .~
Mon1tor as noted in subparagraph five. .

The Environmental Conservation Library, ltocated in the:
Minneapolis Public Library, and the Legislative Reference Library, _
located in the Capitol complex, have been designated as central reposi-
tories for all environmental review documents for Minnesota. . Pursuant
?o this designation, a copy of the draft EIS must be submitted to these

ibraries.

The State of Minnesota is divided into 13 Regional Development.
Commissions or “RDCs". Each RDC has a regional office and a Regional
tibrary. Submission of a copy of the draft EIS to the RDC and the
Tibrary provides a means of local notification and accessability. RDC
staff is also frequently called upon to assist in Coord1nat1ng or pro—
viding information relating to environmental review.

Local notification and Tocal accessabi1ity of the draft EIS 'is
provided mainly by making the document available for public review at a
pubTic Tibrary :or other suitable public place in the county where the
activity is to be located. In addition 1nterested persons may request
C0p1es of the ent1re draft EIS. o

79




Under the current rules, an EIS was typically an extensive
document that entailed rather expensive distribution costs. Under the
proposed rules it is anticipated that the EIS will be a shorter, more
useable document. If this end is achieved, the EIS should be a less
expensive document- and hopefu]]y more ava11ab1e for dissemination to the
public. L

Subparagraph four requires a summary of the draft to be subf
mitted to those persons that are less 1ikely to be directly concerned
about the activity but who may retain an interest in the EIS. By sub-
mitting a summary of the draft to these persons, they are placed on
‘notice that, if 1t appears necessary for them to review the entire draft
EIS, they should contact the RGU for the copy. A comparison of the EAW
distribution 1ist and the distribution 1ist for the entire draft EIS
shows that the only persons for which it is mandated within this rules
to receive copies of the summary are the U.S5. Army Corps of Engineers,
the ¥.S. Fish and Wildlife Service, the U.S. Environmental Protection
Agency and the Minnesota Historical Society. Other persons may be man-
dated by these rules if they submit substant1ve comments or request
copies of the summary.

Subparagraph five notes that the copy of the draft EIS sub-
mitted to EQB staff serves as notice to EQB staff to publish notice of
availability of the draft EIS in the EQB Monitor. This provision elimi-
nates the neceSSIty of a separate notification requ1rement. .This notice
provision is the same under the current rules. ’

Subparagraph-six de1ineates the requirement that the RGU pro-
vide a press release, relating to the notice of avai1abi1ity and infor-
mational meeting, to a local newspaper. This requirement is for the
purpose of facilitating local comment on the proposed activity. The
current rules have a similar publication requirement.

Subparagraph seven ocutlines the content requirements. for the
notice of availability as published in the EQB Monitor and the local
newspaper. This subparagraph is included to assure that uniform and
adequate information be made available to interested persons. This con-
tent requirement is more comprehensive and more specific than -the con-
tent requirement of the notice pursuant to the current rules.

Subparagraph eight establishes a time requirement for the sche-
duling of the informational meeting. The 15 day lag is provided %o
assure adequate time for interested persons to schedule their time,
review the draft EIS, and prepare comments relating to the draft EIS.
It should be noted that the 15 day time reguirement is in reality
approximately 21 actual days when viewed in light of the definition of
days. The 21 actual days corresponds to 20 actual days as provided
under the current rules., A requirement for transcription or recording.
of the proceedings-is included to facilitate review by 1nterested per-
sons that were unable to attend. the meeting. RN

_ Subparagraph nine provides for an open comment period after the
informational meeting to allow interested persons to revise or add com-
ments to the record in light of comments made at the meeting. This ten
day extension of the comment period corresponds to a 20 day extension of
the comment period as. mandated pursuant to the current rules. A shorter
extension is necessary because of tighter time constraints imposed on -
the process by the legistature. It should be noted, however, that the
ten day extension is in reality approximately 14 actual days when viewed
in 1ight of the definition of days. .

Subparagraph ten mandates that the RGU be responsive to
substantive comments on the draft EIS in the preparation of the final
ELS. * If the substantive comments do not necessitate substantial change
in the EIS, the comments together with the responses may be circulated
with the draft EIS as the final EIS. If, however, the comments necessi-
tate substantial changes in the draft EIS, the text must be rewritten
and the necessary changes incorporated into the text of the EIS. This
requirement was not included in the current rules: however, it reflects
EQB policy in implementation of the current rules. The reguirement to
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submit comments on time is intended to place equal pressure on all
interested parties in fulfilling the legislative intent for a more
timely process. The language is permissive, {.e., the RGU may treat
late comments as substantive comments at their discretion. The current
rules contain no express language in relation to late comments.

6 MCAR § 3.031 F. Final EIS.

1. The final EIS shall respond to the timely substantive comments
on the draft. The RGU shall discuss at appropriate points in
the Tinal EIS any respons1b1e opposing views which were not
adequately discussed in the draft EIS and shall indicate the
RGU's reponse to the views.

2. If only minor changes in the draft EIS are suggested in the
comments on the draft, the writfen comments and the responses
may be attached to the draft or bound as a separate volume and
circulated as the final EIS. If other than minor changes are
required, the draft text shall be rewritien so that necessary

- changes in the text are incorporated in the appropr1ate__Téces.

3. The RGU shall prov1de copies of the final EIS to:

a. All persons receiving copies of the entire draft EIS pur-
suant to & MCAR § 3.031 E." 3.

b. Any person who submitted substantive comments on the draft
ETS; and . ]

¢. To the extent possible, to any person requesting the final
' EIS. .

4. The copy provided to the EQB staff shall serve as .notification
-~ to pubTish notice of avaitabiTity of The Tinal EIS in The E(B
Monitor. )

5. The RGYU shall supply a press release to at least one newspaper
) of general circulation within the area where the action s
proposed.

6. The notice of availability in the EQB Monitor and the press
release shall contain notice of the Tocation of the copy of the
final EIS available for public review and notice of the oppor-
tunity for pubTic comment on the adequacy of the final EIS.

DISCUSSION: This paragraph was added for the purpose of providing .
increased definition for the RGU relating to the distribution and review
of the finai EIS.. This paragraph represents an increase in definition
over the language contained in the current rules. The change in
language and increase in definition is proposed by EQB staff in an.
attempt to deal with misunderstandings and questions that have developed °
during the implementation of the current rules. Procedures contained
within this paragraph incorporate only minor differences from the .
current rules.

Subparagraph one is a reiteration and elaboration of 6 MCAR §
3.031 E. 10. It is added to improve continuity in the rules. This sub-
paragraph restates that comments relating to the draft EIS that are
timely and substantive must be addressed in the final EIS. Other com-
ments may be addressed at the RGUs option. The manner in which they are
to be addressed is outlined in subparagraph two.

Subparagraph two requires the final EIS to be a total rewrite
of the draft EIS if the timely substantive comments necesitate signifi-
cant changes in information contained in the draft EIS. This .is
necessay to facilitate review of the final EIS. If only minor changes
are required as a result of the timely substantive comments on the draft
EIS, these comments and responses may be attached to the draft EIS as an
appendix and circulated as a final Els. This allows savings of time and
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expense on projects for which a quality draft EIS has been prepared. and
serves as an incentive for producing quality draft EISs. This require-
-ment was not included in the current rules. .

Subparagraph three 1ists those persons that must receive a copy
of the final EIS. Under the current rules the EQB is required to
develop and maintain a distribution 1ist of those persons -that must
receive copies of the final EIS. That Tist is not a part of .the current
rules. The total number of persons wandated by the EQB distribution
1ist is approximately 35. Under the proposed rules this Tist is incor-
porated within the rules. The total number of persons mandated by the
proposed 1{ist is approximately 20. The EQB will continue to maintain a
1ist of addresses for these persons.

Subparagraph three incorporates all persons on the distribution
1ist who receive copies of the entire draft EIS. This Tist incorporates
persons closely involved with the project and persons with respon-
sibilites relating to the implementation of the state environmental
review program. Justification for the inclusion of these persons is
incorporated in the justification relating to 6 MCAR § 3.031 E.3.

- This subparagraph also mandates the submission of a copy of the
final EIS to those persons that submitted substantive comments on the
draft EIS. Submission of substantive comments is deemed to indicate
sufficient interest in the activity to warrant receipt of the final EIS
to facilitate review of the RGU's response to the comments. Other per-
sons expressing an interest in reviewing a copy of the final EIS should
be supplied with a copy within reasonable constraints. Public review of
the final EIS is needed to enable public input relating to the deter-
mination of adequacy of the final EIS.

’ Subparagraph four notes that the copy of the final EIS sub-
mitted to the EQB staff, pursuant to the distribution requirements of
subparagraph three, serves as notice to EQB staff to publish notice of

“availability of the final EIS in the EQB Monitor. This provision elimi- .

nates the necess1ty of a separate notification r equ1rement This notice
provision is the same under the current rules.

Subparagraph five delineates the requirement that the RGU prov-

ide a press release, relating to the notice of availability of the final

E£IS and the opportunity to comment on its adequacy, to a local

newspaper. This requirement is for the purpose of faciiitating local

- comment on the proposed activity. The current rules have a similar
publication requirement. B :

Subparagraph six outlines the content requirements for the
notice of availability as published in the EQB Monitor and the local
newpaper. This subparagraph is included to assure that uniform and ade-
- quate information be made available to interested persons. This content
requirement is similar to the content requirement of the notice pursuant
to the current rules.. -

6 MCAR § 3,031 G. Determination of Adeguacy.

1. The RGU shall make the determination of adequacy on the final
. EIS unTess notified by the LQB, within 60 days after publica-
- tion of thé preparation notice in the EQB Monitor, tThat the EQB

will make the determination. In making the decision to dnter-
vene 1n the determination of adequacy, the EQB shall consider:

a. A'request for interventian by the RGU;

b. A request for 1ntervent1on by the prOposer of the
act1on,

C. A request for intervention by 1nterested parties;

d. The ability of the RGU to address comp1ex 1ssues of
. the £15; and
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e. Whether the action is multi-jurisdictional.

2. . Interested persons may submit written comments on the adequacy
of the final EIS to the RGU or the EQB, if applicable, at any
time prior to the final determination of adequacy. :

3. The determination of adequacy of the final EIS shall be made at
Teast ten days after publication in the EQB Monitor of the
notice of availability of the final LTIS.

4. The determination of adequacy of the final EIS shall be made
within 280 days after the preparation notice was published in
the EQB Monitor unless the time is extended by consent of tﬁe
parties or by the Governor for good cause.

5.  The final EIS shall be determined adequate if'it-

a. Addresses the issues raised in scOping so that a11
questions for which information can be reasonab]y 0bta1ned
have Deen answered;

b. Provides responses to the substantive comments received
during the draft EIS review concerning issues ra1se& n

scoping; and

¢. Was prepared in substantial compiiance with the procedures
of the act and these rules. |

6. If the RGU or the EQB determines that the EIS is inadequate,
the RGU shall have 60 days in which to prepare an adequate EIS.
The revised EIS shall be circulated in accord with 6 MCAR §
3.03TF. 3.0

7. The RGU shall notify all persons receiving copies of the final.
EIS pursuyant to & MCAR § 3.031 F. 3. of 1ts adequacy decision-
within five days of the adequacy decision.. Public notice of .
the decision shall be pubTished in the EGB Monitor.

DISCUSSION: . This paragraph is included to provide guidance to the RGU
relating to the procedures and standards to be used in meking the deci-
sion on the adequacy of the final EIS. This paragraph incorporates
several significant legislative changes and, therefore, significant
changes to the current rules. It also incorporates an increase in defi-
nition of the process when compared to the current rules. The change in
structure and increase in definition is proposed in an attempt to deal
with misunderstandings and questions that have developed during the
implementation of the current rules. These changes are further necessi-
tated by the fact that the responsibility for making the decisions on
the adequacy of the final EIS has shifted from the EQB to the RGU as a-
" result of the legislative changes. Therefore, clear standards and pro-
cesses are mecessary for uniform implementation of these rules.

Subparagraph one is included to comply with Minn. Stat. §
116D.04 subd. 2a {g). This represents a significant change from the
current rules. Under the current rules, the EQB makes all deter-
minations on the adequacy of final EISs. This change is incorporated as
a part of the legislative intent to shift responsibility for the imple-
mentation of these rules to the unit of government most responsibie for
the regulation of an activity. The standards for consideration of EQB
intervention are included in response to public comment reflecting the
fear that the EQB would intervene in all EIS determinations. - EQB- inter-
vention is most 1ikely to occur only when a documented request for .
intervention is received. It is anticipated that a‘ request for inter-
vention may be submitted by the RGU in cases where the decision may be
extreme1y controversial locally or where the RGU feels that technical
issues are beyond the ability of the RGU to analyze effectively. A
request for intervention may also be submitted by the proposer in cases
where the RGU is clearly antagonistic to a proposed project and the pro-
poser feels the RGU will not provide an objective appraisal of the -
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potential impacts or in cases where local opposition te a project may
provide undue political influence on the determination. A request for
intervention may also beé submitted by interested parties in cases where
the RGU is ¢learly in favor of a proposed project and the interested
‘parties feel the RGU will not provide an objective appraisal of the
potential impacts or in cases where political influence may have an
impact on the determination.

In addition to reguests for intervention, the EQB shall con-
sider the abilities of an RGU to effectively analyze the final EIS and
projected impacts. There should be some measure of difficulty in the
analysis to prevent the use of the EQB merely as a scapegoat for politi-
cally sensitive decisions. In addition, multi-jurisdictional cases are
more 1ikely to be subjected to EQB intervention. If several governmen-
tal units are involved, it is more 1ikely that there will be legitimate
differences of opinion on the relative impacts and merits of the
activity. If the ultimate decision rests with only the RGU, it is more
1ikely that the EQB will deny intervention and leave complete decision
making authority with that unit of government. )

Subparagraph two is incorporated to allow all interested per-
‘sons the right to submit comments relating to the adequacy of the final
EIS. TIf the RGU is making the decision, comments should be submitted
directly to it. If the EQB is making the decision, comments should be
submitted to the EQB. Under the current rules, interested persons are
allowed to submit comments relating to the adequacy of the final EIS.

Subparagraph three is inciuded to provide a waiting period
before the determination of adequacy can be wade.. The purpose of the
waiting period is to give interested parties an opportunity to obtain
and review the final £IS. It is also a means of discouraging prejudge-
ment of the final EIS by the RGU. The waiting period is limited to ten
days because a longer time period would make it difficult for the RGU to
comply with the overall statutory time constraints. It should be noted
that in reality ten days is approximately 14 days when viewed in light
of the definition of days.

Subparagraph four is inciuded to comply with Minn. Stat. § -
1160.04 subd. 2a (g)., This represents a significant change from the
current rules. The 280 day statutory time period is measured from the
* date of publication of notice of its preparation to the date of its ade-
quacy determination. At the time of notice of publication the RGU
should have its consultants and preparation schedule established to
ehable prompt commencement of prepartion. The publication date in the -
EQB Monitor was selected to enable a predictable date and because publi-
cation 1s- free to the RGU. The current rules contain similar pudlica-
tion requirements. The RGU must make an adequacy determination prior to
the expiration of the 280 day time clock. This may be either a deter-
mination that the LIS {s adequate or that the EIS is inadequate. If the
EIS is determined adequate, government units have 90 -days to make
required permit decisions relating to the project, if the information
for those permits was gathered concurrently with the information for the
EIS pursuant to the scoping process and as noted in .discussions relating
© to 6 MCAR'§ 3.030 E. 3. ¢. and 6 MCAR § 3.031 H. If the EIS is deter-
mined to be inadequate, the RGU has 60 -days in which to correct the ina-
dequacies as noted in the discussion relating to subparagraph six. _
Provision is provided for unusual cases in which compliance with this
schedule is impossible. The legislative intent is to keep this as a
rigid time constraint; therefore, the consent of the governor or mutual
consent of the affected parties, i.e., the proposer and the RGU, s
required. No standard is provided for the governor's decision. -

Vo i A

Subparagraph five sets the standard for the adequacy deter-
mination by the RGU. The proposed standard is an elaboration upon the
standard set forth in the current rules and reflects changes in the ’
legislation relating to scoping. The base standard relates to the
requirement that proper procedures, as established by Minn. Stat. ch.
116D and these rules, ‘were followed in the preparation -of the EIS and
that the issues raised in the scoping process were adeguately addressed
- including adequate responses to public questions relating to those
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issues. There is an element of subjectiveness in each of these stan-
dards relating to the determination. It should be noted, however, that
the essence of the determination is whether the issue has been addressed
adequately for an informed decision to be made refating to the actual

. governmental permits. in question - as opposed to whether the 7ssue has .
been addressed to its full academic depth.

‘Subparagraph six delineates the requirement that EISs, that '
have been determined to be inadequate, must be revised to an adequate
status within 60 days of the decision of inadequacy. The revised final
EIS must be redistributed for public review and comment in the same
manner as was required for the original final EIS. Under the current
rules, the inadequate EIS must be revised within approximately 51 actual.
days and interested parties have approximately 21 actual days to :
comment.  The proposed rules combine the two periods. To comply with
the proposed rules, the revised EIS must be completed in approximately .
45 actual days to allow approximately 14 actual days for public review
and comment. The time schedules suggested to enable the RGU to comply
with the more stringent legislative time deadlines will be cieariy de11~
_neated 1n the “Guide to the Rules."

Subparagraph seven delineates a notification requirement for
all adequacy decisions by the RGU. The current rules contain a require-.
ment to notify all persons receiving the final EIS with no time guideli-
nes but do not require publication in the EQB Monitor. In practice,
such notice is published in the EQB Monitor as a policy matter.
Notification under the proposed ruTes is important because parties
aggrieved by the decision have 30 days from the date of the decision in
which to appeal the decision to district court. Therefore, the require-
ment of notification within five days is included.

6 MCAR § 3.031 H. Permit decision in cases requiring an EIS.

1. Within 90 days after the determination of adequacy of a final
EIS, final decisions shall be made by the appropriate govern-
mental units on those permits which were Tdentified as required

_1in the scoping process and for which information was developed
concurrently with the preparation of the LIS, The 90 day
period may be extended with the consent of the permit applicant
or where a longer period is required by federai Iaw or state
statute i

2. At the time of its permit decision, for those permits which

- were jdentified during the scoping process as requiring a
record of decision, each permitting unit of government shall
prepare a concise pubiic record of how it considered the EIS in
its decision.” That record shall be suppTied to the EQB for the
purpose of monitoring the effectiveness of the process created
by these ruTes and to any other person réquesting such
information.”  The record may be integrated into any other

- “record prepared by the permitting unit of government.

3. The RGU or other governmental unit shall, upon request, inform
commenting governmental units and interested parties on the
- progress in carrying odt mitigation measures which the com-
menting governmental units have proposed and which were adOpted
by the RGU making the decision.

DISCUSSION This paragraph -is included to delineate the statutory
requirements of Minn. Stat. § 116D.04 subd. 3a and to assure proper use
of the EIS-in permit decisions rélating to proaects for which an EIS has-
been prepared. - .

Subparagraph one is essentiaiiy a paraphrasing of the statutory
language: * The current rules did not have a time restriction relating to
the issuance of permits. This represents a significant change from the
current rules. The intent of this change 1s to make the entire regula-
tory process predictable .and to recognize that the preparation of an EIS
and the permit dec151ons are 1nterdependent stages of rev1ew1ng a
proaect.
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Subparagraph two is included to delineate the statutory
requirements relating to the permit decision as established in Minn,
Stat. § 116D.04 subd. 3a. During the scoping process, those permits . - -
that are releyant to the issues scoped in the EIS are identified.. For
these permits a record of decision must be prepared indicating how the
information from the EIS was used in arriving at the decision. This
statutory requirement is designed to foster government accountability in
decision making. No formal requirements are established relating to the
form in which the record must be made, however, a copy of the record
must be forwarded to the EQB to facilitate the EQB's statutory moni-
toring duties. 1t is 1ikely that this record may also be requested by
parties aggrieved by the decisfon. This record wowrld also be functional
in establishing a court record in the event of challenge to the permit -
decision. The current rules contained no formal requ1rements relating.
to a record of decision. L

Subparagraph three was included to estab11sh a requivement of -
government responsibility in assuring that mitigation measures ordered
as a result of information gathered pursuant to the EIS process, are in
fact carried out. The current rules do not contain an express requ1re—
ment -of this mature. . .

6 MCAR § 3.031 1. Supplementa] EIS.

1. A RGU shall prepare a 5upp1ement to a f1na1 EIS whenever the
+ RGU determines that: ) .

a. Substantial changes have been made in the pr0posed'att}on
that affect the potential s1gn1f1cant adverse env1ronmen-
tai effects of the action; or

b.  There are substantial new information or new circumstances
: ~that significantly affect the potential environmental
effects from the proposed action which have not been con-
sidered in the final EIS or that significantly affect the
“availabtlity of prudent and feasible alternat1ves WTth
Tesser: env1ronmenta1 effects. :

2. A supp]ement to an existing EIS shall be utilized in lieu of a
new EIS for expansions of existing projects for which an EIS
has been prepared if the RGU determines that a suppltement can
adequately address the environmental impacts of the project.

3. A RGY shall prepare, circulate, and fﬁie & supplemental EIS in
‘ the same manner ‘as draft and f1na1 ElSs. un]ess atternative pro-
cedures are approved by the EQB

DISCUSSION: This paragraph is added to delineate for the, RGU the proper
course of action .in cases where an EIS has been prepared and: determined
adequate and information later comes to 1ight that alters the basis for
that adequacy decision. The current rules contain:brief language
relating to this type of situation. This language is expandéd in. the
propesed rules. to. attow for increased d1rect1on for the RGU. -

Subparagraph one establishes the two. situations im which &
supplemental EIS may be necessary. In the first situation a project may
be altered in. scope such that the potential for significant adverse .
effects may be changed to. a. degree that it may cause. a governmental unit .
with jurisdiction to reasess a revocable decision. or to. require addi-
tional information. prior to making a decision yet outstanding. In the
second situation, the possibility of new information or new relevant
circumstances is. delineated. - This situation may be more likely to occur
under. the. proposed rules in Tight of the more stringent time. dead]1nes
for gather1ng information.

Subparagraph two notes. that, in. the event that a. situation: ari-
ses which requires additional information, the.original} EIS should:be.
used as a basis for expansion of existing information to adequately:
address the new requirements. This allows for a mere: t1me1y and cost:
effective means of obtaining needed 1nformat1on
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Subparagraph three incorporates the procedural and substantive
requirements relating to the EIS process as a requirement for the
supplemental EIS. If the RGU determines that an alternative process is
desirable, it may request EQB approval of an alternative process on a
case-by-case basis. This represents a potential relaxation of the pro-
cedural requirements on a case-by-case basis. Such relaxation may be
desirable to avoid undue time delays to obtain additional information
and increase the liketihood of the RGU being willing to pursue needed
information. -

Introduction to 6 MCAR § 3.032 Pronhibition on final act10n and
dec151ons.

This rule is added to clarify the fact that no governmental
approvals may be issued while environmental review is proceeding and to
provide specific guidelines as to when exceptions to that basic rule are
possible. The basic rule of no construction or approval until after
environmental review has been completed is the same as under the current
rules. The provisions contained within this rule are written to allow
flexability in unusual situations. This rule is not intended for common
application. It is not a procedure to avoid environmental review. The.
current rules had prov1510n for exceptions in cases of emergency and, to
a limited degree, provision for a variance within the EIS preparat1on
notice; the current rules did not, however, provide guidance or a set
procedure for issuance of a variance. Exceptions to the current rule
were dealt with on a case-by-case basis. Increased definition is
desirable to insure compiiance with the Administrative Procedures Act. -

6 MCAR § 3.032 A.

On any action for which a petition for an EAW is filed or an EAW is
required or ordered under these rules, no final governmental deci-
sion to grant or deny a permit or other approval required, or fo.
commence the action shall be made until either a petition has been.
dismissed, a negative decTaration has been issued, or a deter-
mination of adequacy of the EIS has been made.

DISCUSSION: This paragraph sets forth the basic rule relating to the
prohibition of governmental decisions until after the environmental
review proceedings have been terminated. The three basic arenas of
environmental review that culminate in a final decision -after which:
decisions may be made or construction may commence - are: the Det1t10n,
the EAW, and the EIS. :

If a petition has been received relating to the project, all
further actions relating to the project must wait until the RGU makes
its decision. That decision will be e1ther .

'l.) that the activity may have the potential for significaﬁt
environmental effects and an EAW must be prepared. for the.
activitys or : i : : :

2.) that the activity does not have the potential for signifi-
' cant envirommental effects and the petition is dismissed.

In the first case, further action s$till may not proceed
until after a final decision has been made on the EAW. .In
the second case, govermmental action and/or permitted
construction may proceed., The RGU has a basic 15 day
maximum time period in which to act on the petition. . See
the discussion relating to 6 MCAR § 3.026 for further
information relating to the petition process.

If an EAW has been ordered on a project, all further actions
relating to the project must wait until the RGU makes its dec1s1on on the
EAW. That dec1s1on will be either:

1.} that the activity has the potential for s1gn1f1cant _
environmenta}_effects, and an EIS must be prepared for the activity; or
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Z.) that the activity does not have the potential for'
significant environmental effects and no EIS need be prepared.
In the first case, further action still may not proceed until after a
final decision has been made on the EIS. In the second case, governmen-
tal action and/or permitted construction may proceed. The RGU has a
45 day maximum time period in which to act on the EAW. See the
discussion relating to 6 MCAR §§ 3.027 and 3.028 for further 1nformat1on
relat1ng to the EAW process.

If an EI$ has been ordered on a project, all further actions
relating to the project must wait until the RGU makes its decision on
the adequacy of the EIS. That decision will be either:

1.) that the final EIS is inadequate; or

~2.) that the final EIS is adequate.

In the first case, further action stili may not proceed unfi] after the -

EIS has been revised to adequate form. The RGU has 60 days in which to
make the fimal EIS adequate. In the second case, governmental action
and/or permitted construction may proceed. The RGU has a 280 day maxi-
‘mum time 1imit from publication of notice of preparation of an EIS in
which it must make its adequacy decision. See the discussion relating
to 6 MCAR §§ 3.030 and 3.031 for further information re1at1ng to the
EIS process.

This rule relating to the prohibition of governmental decisions
and construction until after the environmental review proceedings have
been terminated is the same under the current rules.  The environmental
review process has changed, however. The purpose of this rule is to
insure that all necessary information relating to the activity is can-
sidered prior to final dec1s1ons which would allow.the proaect to
proceed. . _ .

6 MCAR § 3.032 B..

Except for projects under 6 MCAR §§ 3.032 D. or E., for any action
for which an EIS is required, no final governmental decision to |
grant or deny a permit or other approval required, or fo commence
the action shall be made until the RGU or the E(B has determined the

final TIS 1s adequate. Where public hearings are required by Taw to

precede issuance of a permit, pubTic hearings shall not be held
until after filing of a draft EIS.

DISCUSSION: This paragraph is added to further clarify the prohibition
during preparation of the EIS. Most pressure to allow some form of
approval or some form of construction is iikely to surface during EIS
preparation because this is typically a rather long time period. This

paragraph alsc notes the potential for exemption from the basic rule for

unusual cases via either a variance or emergency action.

Some permits have legal requirements for a public hearing prior to
issuance. This paragraph contains the further restriction that these
public hearings cannot be held until after the draft EIS-is available.
The purpose of this requirement is to facilitate the availability of
" complete information at the time of the public hearing. This restric-
tion does not preciude the scheduling of additional and/or optional
public hearings. This provision is the same under the current rules.

6 MCAR § 3.032 C.

No physical construction shall occur for any project subject to
réview gnder these rules until a petition has been dismissed, a
negative declaration has been issued, or until the final EIS has

been determined adequate by the RGU or the EQB, unTess the action is

an emergency under b MCAR § 3.032 E. or a variance is granted under
6 MCAR § 3.032 D. The EQB's statutory authority to halt actions or
impose other temporary relief is in no way limited by this rule.
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DISCYUSSION: This paragraph notes that certain 1imited construction may
be permitted in unusual cases via the variance or emergency action
provisions. The last sentence of this paragraph is added to note that
these rules do not take precedence over statutory authority granted to
the EQB.

6 MCAR § 3.032 D. Variance.

Construction may begin on an activity if the proposer appiies for

and 1s granted a variance from the provisions of 6 MCAR § 3.032 C. . ..
A variance for certain governmental . approvals to be granted prior to-
completion of the environmental review process may also be

requested.

1. A variance may be requested at any time after the commencement .
: of the 30 day review period folliowing the fi1ing of an EAW.

2.  The proposer shall subm1t an application for a variance to' the
B together with:

Ca. " A detailed explanation of the construction proposed to be
: undertaken or the governmental approvals to be granted;

b. The anticipated environmental effects of undertaking the
proposed construction or granting the governmenta1
approvals; R

C. The reversibility of the ant1c1pated env1ronmenta1
effects;

d. The reasons necessitating the variance; and

e. A statement describing how approval would affect sub-
sequent approvals needed for the action and how approval
would affect the purpose of environmental review.

3. The EQB's chairperson shall publish a notice of the variance '
application in the EQB Monitor within 15 days atter rece1pt ipt of
the application.

4. The EQB's chairperson sha11 issue a press release to at least . .
one newspapér of general circulation in the area where the
action is proposed. The notice and press release shall sum-
marize the reasons given for the variance application and spe-
c¢ify that comments on whether a variance should be granted must
be submitied to the EQB within 20 days after the date of publi-
cation in the EQB Monitor.

5. At its first meeting wore than ten days after the commment
i peried expires, the EQB shall grant or deny the variance. A
variance shal] be granted 7f: . . .

a. The RGU consents to such a variance, and

b.  On the basis of the variance application and the comments,
construction s necessary in order to:

(1) Avoid excessive and unusual economic hardship; or

(2} "Avoid a serious threat to public health or'safety

6. The EQB shall set forth in writing its reasons for grant1ng or
o deny1ng each request.

7.  Only the construct1on or governmenta1 approva1s necessary to
: avoid the consequences 115ted above sha11 be undertaken or
granted. R . )
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DISCUSSION: This paragraph provides a variance procedure to allow
limited necessary construction on an activity prior to completion of
environmental review. This variance procedure may alsoc cover necessary
governmental approvals if such approvals are necessary to allow the
construction. The current rules have a Timited provision relating to a
variance for limited construction during preparation of an EIS. Notice
of variance under the current rules is incorporated into the notice of
preparation of the £IS. Beyond that Timited provision, ne guidance is
provided and requests for a variance were dealt with on a.case-hy-case
basis. .

The Administrative Procedures Act, Minn. Stat. § 15.0412 subd.
la, states that before an agency may grant a variance, it must pro-
mulgate rules setting forth procedures and standards by which variances
shall be granted and denied. This provision became effective August 1,
1981. It is therefore necessary that the proposed rules incorporate
incredsed-definition relating to those procedures and standards.

The inclusion of a variance provision is controversial.
Participants in the legislative negotiations and drafting meetings that
Ted to the statutory amendments note the issue of a variance was
discussed but no provision for a variance was incorporated into the
statute. The record, however, shows no specific language or action
intended to preclude incorporation of a variance procedure. In short,
the statute and the actual legislative record were silent on the issue.
This paragraph is proposed because of the restrictions on variances
imposed by the Administrative Procedures Act. The choices essentially
are:

1.) HNo variance procedure - in which case the only excep-
tions to these rules would be pursuant to the emergency action
provision, or : :

: 2.} 1Inclusion of a variance procedure to enable activi-
ties to be dealt with on a case-by-case basis. ~

The EQB is proposing the second approach. Comments have been
received ranging from requests for deletion of this provision, because
of a lack of Tegistative intent, to relaxation of the standards to faci-
Titate easier application of the provision. i ‘

Subparagraph one defines a starting time after which variance
requests may be filed with the EQB. The starting time used is the
filing of the EAW with the EQB for publication in the EQB Moniter. It
should be noted that this excludes the option 6f filing a variance in
relation te a petition. This exclusion has winimal impact because:

1.Y The maximum time for action by the RGU on the peti-
tion is 15 days. It would be fruitless to add a procedure to the 15 day
period considering there are no minimum time requirements. l.e., rather
than go through the variance procedure, it is more advantageous for the
RGY to resolve the petition.

2.) The proposer may, at his option, submit an EAW to
the RGU at any time following a petition and then request the variance.

Subparagraph two outlines the content requirements for the
variance application. These requirements are provided to comply with
the procedural definition requirements of the Administrative Procedures
Act and to establish a uniform standard of comparison for the EQB.

For the EQB to adequately evaluate'the applicatidn, the pro-
poser must define the extent of the construction proposed and how it
relates to the total proposal. The proposer should note which, if any,

of the government approvals will also require a variance. It should be

noted that this relates only to a variance from the environmental rewview
process. If variances from governmental permits or approvals are
required, separate application must be made for them to the governmental
unit responsible for issuing the approval. The application should also
describe the extent of environmental impacts that would be generated if
the variance is granted. It should be noted that if environmental
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review has been initiated -whether by petition or filing of an EAW -
there will be some indication in the record as to the nature of the pri-
mary environmental impacts of concern. The applicant should be "
especially responsive to those concerns. :

One of the major concerns, relating to the issuance of a -
yariance, is that such issuance constitutes recognition of the fact-
that the project will be approved regardless of whether significant
environmental effects will occur. This concern may be accentuated if
the construction allowed would place the proposer in a position of
having a vested right that may force subsequent approval. As a result .
of these concerns, the applicant for variance should specifically state-
which of the anticipated impacts may be reverséd - i.e., removed and the
environment returned to its original state. In addition, the applicant- -
should indicate the extent to which approval of the variance may force
subsequent approvals relating to the activity by other government umits.

The application must also explicitly state why the variance is
needed. Subparagraph five deiineates the factors the EQB may cons1der
in deciding whether or not to grant the request.

The EQB is the agency designated as the recipient-of and deci-
sion maker for all variance requests. The Administrative Procedures Act
does not allow delegation of the authority to grant variances.

Subparagraph three establishes the notice requirement in the
EQB Monitor for variance applications. The publication date in the
Monitor 1s used as the date of reference for the comment: period relating
to the application. The Monitor is published on a biweekly basis. A 15
day lag time is needed to cover the possibility of receipt of the appli-
cation just after submission to printing. This could entail a maximum
13 day working day delay prior to mailing of the Monitor. The minimum
delay w0u1d be three work1ng days. o

- Subparagraph. four requires submission of a press release to a
local newspaper to facilitate Tocal involvement in the consideration of
the appliication. Requirements are p1aced on the content of the press
release to assure adequate information is supplied to interested
parties. Twenty days are allowed for persons to submit comments. The
publication date in the Monitor is used as the date for measuring this
comment period because it 1s the most readily definable date. Twenty
days was selected as a reasonmable compromise in allowing opportunity for .
public comment with minimal delay for the proposer. In cases of extreme
geed the standard for emergency action 15 ava11able pursuant to 6 MCAR ..

3,032 E. ’

Subparagraph five establishes a time frame for the EQB to make -
a decision relating to the variance. Ten working days is allowed for
thne EQB to review comments and information relevant to the variance.
This provision requires the board to make the decision at its next
meeting - this would most 1ikely be the next monthly meeting; however, a
. special meeting may be called. EQB meetings are held monthly on the
third Thursday of the month. . '

A major constraint upon the EQB's decision fs that the RGU must
also.consent to the variance. I.e., the EQB cannot override RGY oppos1—
tion to allowing the variance from environmental review. This provision
is necessary because the RGU is responsible for environmental review and
the intent of this provision is to have the EQB work closely with the
RGU in arr1v1ng at a decision - even though the actual dec1s1on on’ the ;
variance is issued by the EQB. . :

The basic standard to be app1ied as to whether the variance is
issued is a "strict necessity" standard. Economic hardship may meet
that standard in itself, however, the hardship must be excessive and
unusual.. Merely requesting a variance to make the project a better
financial investment does not meet this standard. This test would
usually. be applied in cases where external factors interfere with the
proposer's ability to deal with the environmental review and public
notice procedures. A serious threat to public health or safety may also
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meet this standard 1t should be noted that if the threat to public
health or safety is imminent, the proposer should request approva1 for a
timited work authorization via the emergency action provision. The
decision as to whether the request meets these standards should be hased
upon information contained in the application in respense to the
requirements of 6 MCAR § 3.032 D. 2., as well as information gathered
pursuant to the comment and review per1ods.

Subparagraph six requires the EQB to provide written documen- -
tation of its reasons for its decision. This is required by Minn. Stat.
§ 15.0412 subd. la and is in keeping with the intent of these rules to
establish accountab1l1ty to the public for decisions made pursuant to
environmental review. Aggrieved parties may appeal the EQB decision to
district court. : SR

Subparagraph seven clarifies that any variance issued pursuant
to this rule shall be limited to only that construction and those appro-
vals that are necessary to avoid the consequences that establish the’
need for the variance. This s not an exemption from environmental
review or from governmental approval. It is merely a means of avo1d1ng
serious harm while those processes are being pursued. :

6 MCAR § 3.032 E. Emergency Action.

In the rare situation when immediate action by a governmental unit
or a person is esseéntial to avoid or eliminate an Tmminent threat tQ'__
the pubTic health or safety or a serious threat to natural :
resources, a proposed action may be undertaken without the environ- .
mental review which would otherwise be regquired by these rules. The -
governmental unit or person must demonstrate to the EQB's

chairperson, either orally or in writing, that immediate action is
essential and must receive authorization from the EQB's chairperson
to proceed, Authorization to proceed shall be Timited to those
actions necessary to control the fmmediate impacts of the emergency.
Other actions remain subject to review under these rules.

DISCUSSION: This paragraph is included to pr0v1de a mechanism for
dealing with unique situations in which there is an jmminent threat to’
public health or safety or to natural resources that requires prompt
action to prevent. In these cases the proposer of the action merely has
to document to the EQB chairperson that such action is necessary. The
EQB's chairperson may, in these cases, immediately authorize the action.
This provision is intended for use only in situations in which the '
threat is immediate. Economic considerations dlone are not sufficient
to meet this standard. In situations im which time is not a major
factor, the public review process established in the variance procedure
should be utilized. This provision i5 similar to the emergency action
provision in the current. rules. S

Introduction to 6 MCAR § 3.033 Review of state actions or prodects.

This rule is added to comply with Minn. Stat. § 1160.04 subd. 9.
Statutory authority is granted via that provision for the EQBE to inter-
vene to reverse or modify state agency decisions. The EQB has the
responsibility to assure that state agencies comply with the intent of
Minn. Stat. ch. 116D in ut111z1ng the information generated via the
environmental review process in their decisions relating to activities
subject to environmental review. This rule establishes a formal proce-
dure by which those decision may be reviewed. Although this statutory
language has been in effect since 1973, prior versions of these rules
did not contain language implementing this provision. One attempt has
been made in the history of the rules to challenge an agency decision
pursuant to this provision. That attempt resulted in a negotiated ~ -
settlement, thus this provision has never been utilized to its.
potential, Although 1t is not anticipated that this provision will be
used to any degree in the future, this rule was added to provide
increased structure in the event a party so wishes to cha11enge an,
agency: decision. .
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6 MCAR § 3,033 A. Applicability.

This rule applies to any project wholly or partially conducted by a .
state agency 1f an EIS or a gener1c EIS has been prepared for that
project.

DISCUSSION: This paragraph is added to clarify what types of projects
are subJect to this rule. The statutory language relating to applicabi-
lity is subject to differing 1nterpretat1ons The statutory language
states this provision applies to "any state project or action signifi-
cantly affecting the environment or for which an environmental impact
statement is required." The major potential interpretations include:

1.} This appiies only to state projects or state actions for which
an LIS has been prepared; or

2.) This appiies to state projects and to any action which signifi-
" cantly affects the env1ronment or. for which an EIS has been
_prepared or .

3.) This applies to state prodects, to any action wh1ch s1gn1f1—'
cantly affects the environment, and to any decisions re1at1ng
to actions for which an EIS has been prepared.

" The EQB has taken the position that the legislature intended
the first of these interpretations. This interpretation is the most
narrowly defined. Under this interpretation, the EQB may act as a check
on state agency decisions relating to projects for which-an EIS has been
prepared. The EQB may not intervene under this provision on local
government decisions and the EQB may not intervene under this provision
on any decision relating to activities for which an EIS was not
prepared.

_The alternative interpretations, which were rejected by the-
EQB, would have allowed EQB intervention in Tocal government decisions
-and could have allowed challenge to the decision on need for an EIS.
These interpretations were rejected in favor of a more definitive and
more narrow approach. A narrow interpretation is desirable because the
action authorized by the statute is extraordinary and thus clearly
intended to be implemented under limited circumstances.

6 MCAR § 3.033 B. Prior notice required.

At least seven working days prior to the final decision of any state
agency concerning an action subject to this rule, that agency shall
provide the EQB with notice of its intent to issue a decision. Such.
notice shall include a brief description of the action, the date the
Final decision is expected to be issyed, the title and date of ElSs
prepared on tnhe agency acLion and the name, address and pHone number
of the project proposer and parties to any proceeding on the action.

~If -the action is required by the existence of a public emergency,
advance notice shall not be required. If advance notice is
precluded by public emergency or statute, notice as provided above
shall be given at the earTiest possible time but not Tater than
three calendar days affer the Tinal decision is rendered.

DISCUSSION: This provision is included to establish prior notice to the
EQB regarding decisions that may potentially be subject to challenge.
Prior notice is needed to enable timely action in light of the strict
statutory 1imit to bringing the chalilenge within ten days.of the
decision. -This would aiso allow publication of notice in the EQB
Monitor if the case warrants. Content requirements for the nofice are:
to adequately define the :action; the time frame for the decision; and -
the parties Tnvolved. The content requirements are designed to be ade-
quate but not burdensome.
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6 MCAR § 3.033 C. Decision to delay implementation.

At any time prior to or within ter days after the issuance of the
final decision on an action, the chairperson of the EQB may delay’
Tmplementation of the action by notice to the agency,. the project .
proposer and interested parties as identified by the governmental.
unit. Notice may be verbal; however, written notice shall be pro-
vided as soon as reasonabply possible. The chairperson's decision to
detay implementation shall be effective for no more than ten days by
which time the EGE must affirm or overfurn the decision.

DISCUSSION: This paragraph is added to set forth the time frame for
action. The initial time frame of ten days from date of issiiance is
statutory. However, the statute states that the board may delay
implementation, as opposed to the chairperson of the board. The
logistics of requiring a special board meet1ng to take this act10n
within that time frame would cause this provision to be nonfunctional.
An alternate time frame was therefore established by a11ow1ng the chair-
person to take action delaying 1mp1ementat1on but requiring bodrd affir-
mation. of that act1on within ten working days. :

Prompt and adequate not1ce is required; however the procedures
for notice prior to exercise of this temporary author1ty have béen kept
to a minimum because it is 1ikely that, if this prov1s1on is exercised,
the time frame will be very brief. In addition, in accord with thé sta-
tutory interpretation, such initial notice would be merely . betweén the
chairperson of the EQB, the proposer, and the affected state agencies.
Complete notice and hearing requirements are set forth at 6 MCAR § 3.033
E. .

6 MCAR § 3.033 D. Basis for decision to delay 1mp1eméntati0n.

The EQB, or the chairperson of the EQB, shall delay implementation
of an action where there is substantial reason to believe that the
action or approval s inconsistent with the po11c1es and standards
of Minn. Stat. §§ 116D.01 - 11eD.06.

DISCUSSION: This paragraph is added to define the standard to be used .
by the EQB 1n determining whether or not to .detay 1mp1ementat1on of a
state agency's action. The standard used is statutory and is the basic
standard required by the Minnesota Environmental Policy Act. This
paragraph is inciuded to refer the reader to the proper scurce.

6 MCAR § 3.033 E. Notice and fiearing.

Promptly upon issuance of a decision to delay implenientation, of an
action, the EQE shall order a hearing. When the hearing will deter-
mine the rights of any private individual, the hearing shall be .con-
ducted pursuant to Minn. Stat. § 15.0418. Tn all other cases, the
hearing shall be conducted as follows:~

1. MWritten notice of the hearing shall be given to the dovernmen-
tal unit, the proposer, and parties, as identified by the
governmental unit, no less than seven days in advance.  Jo. the
extent reasonably possihle, notice shall be published in the
EQB Monitor and a newspaper of general circulation in each
county in which the action 1s to take place. . [he notice shall
identify the time and place of the hearing, and provide a brief
description of the action and final decision to be. reviewed and

“a reference to the EQB's authority to conduct the hearing.. The
hearing may be conducted by the EQB's cha1rpersun or a.
designee;

2. Any person may submit written or oral eVidence teriding to
@stablish the consistency or inconsistency of the action with
the policies and standards of Minn. stat. 8% 1160.01 - IT6D.06.
Evidence shall atso be taken of the governmental unit's final
decision; and
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3. Upon completion of the hearing, the EQB shall determine whether
_ to affirm, reverse, or modify the governmental unit's decision.
Tf modification is required, the EQB shall specifically state
those modifications, If the EQB fails to act within 45 days of
notice given pursuant to 6 MCAR § 3.033 C. the agency's deci- .
sion shall stand as originally issued.

DISCUSSION: - This paragraph is added to define proper notice and hearing
provisions relevant to exercise of this authority thus providing for the
process requirements of adequate notice and opportunity to be heard.

For actions in which the lTegal rights, duties, or privileges of parties
are required by Taw or constitutional right to be determined pursuant to
an agency hearing, the contested case notice and hearing requirements
shall apply. Statutory authority for contested case proceedings. is
found at Minn. Stat. '§ 15.0418. Rules relating to implementation of

" that statute are found at 9 MCAR §§ 2.201 - 2.299. The alternative pro-
cedures. set forth in this paragraph apply to act1v1t1es that are not -
properly contested case proceed1ngs.

Subparagraph one is 1nc1uded to define adequate notice. It
should be noted that, if an activity is being challenged pursuant to
this rule, it s 11ke1y that the activity is highly controversiai.
Therefore,. the RGU will -11kely be able to identify the primary parties .
interested in the activity. Publication in the EQB Monitor and issuance
of a press release are highly encouraged, however, compliance with the
1eg1s1at1ve time frame may preclude the most des1rab1e t1me Frame for
notice via those publications.

_ Subparagraph two is included to delineate the fact that pub11c
comment is encouraged at the hearing. The record of the government
decision in question also becomes a part of the hearing record. As
- required by Minn. Stat. § 116D.04 subd. 9, ‘the standard of the Minnesota
Environmental Policy Act 1s the base standard to be used by the EQB in
making dec1s1ons relating to this provision.

Subparagraph three sets forth the statutory time dead11ne for
the EQB to make its decision. This time is msasured from the original
notice from the EQB's chairperson to delay implementation. As prov1ded
by that statute, the dec1s1on of the EQB sha11 rep]ace the orug1na1
agency decision.

Introduction to Chapter Fourteen: Substitute Forms of Environmental
Review

Chapters Twelve and Thirteen establish the basic process for
impiementing the state environmental review program. That process is
set forth as a relatively simple and strajght forward process that can
be applied to any type of activity in any part of the-state. -The basic
goal of this process is to assure that environmental factors- are con-
sidered in government decision-making processes. In recognition of the
fact that there may be processes in existence or capable of being deve-
loped that may address the need for environmental review more effi- . -
ciently for certain types of activities or certain areas of the state,
Chapter Fourteen sets out a framework for proposing and substituting
those forms of environmental review.

) Four types of substitute env1ronmenta1 review processes are
envisioned 1n this chapter.

1. Joint federa]/state EISs to e11m1nate duplication of
effort on projects for which there is both federal and state
involvement.

' 2. Generic EISs to address issues that are imoortant to the

state'or a reg1on ‘that” cannot be proper]y addressed in. a narrow case by
case focus. .
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3. A model ordinance provision to allow local government
units to develop their own environmental review process for activities
that are of purely local concern.

4. Alternative review to allow an open-ended approach for any
governmental unit to substitute their process by demonstrating that it
more effectively serves the goals of environmental review.

Introduction to 6 MCAR § 3.034 Alternative Review

This rule is included pursuant to Minn., Stat. § 116D.04 subd.
4a to establish a mechanism by which governmental units may substitute
their own processes for the environmental review process set forth in
Chapters Twelve and Thirteen. The provisions in this rule are inten-
tionally open to avoid p]ac1ng restrictions on potential processes. The
purpose of these rules is to assure that adequate environmental review
takes place - not to force it into a set procedure. Alternative review
proposals will be considered on a case-by-case basis. If the proposal
meets the basic needs for consideration of environmental fmpacts .and’
alternatives, as well as.for public involvement, the alternative will he
approved. This rule is not a means for governmental units to avoid
environmental review; it is a means of a110w1ng them to complete it more
efficiently. . . . .

The alternative review procedure is designed to be applied .
flexibly by allowing each governmental unit to develop a.procedure that
best fits its particular need and capabilities. It should be noted that
an alternative review procedure could be proposed by a governmental unit
to apply to all types of activities. for which it is RGU - or for only
one type of activity - i.e., a governmental unit may use an alternative
review procedure for one type of activity and continue to use the proce-
dures set forth in these rules for ali other types of activities for
which it is RGU.

In spite of the flexability of the process, it is anticipated
that relatively few governmental units will seek approval of an alter-
native review procedure. The simple reason is that the rules as pro-
posed present many opportunities for expediting environmental review.
Alternative procedures are not 1ikely to be able to further reduce the
time frame or cost of documents to any great degree. Further, in order
for it to pay for a governmental unit to propose an alternative reivew
procedure, they would have to be in a position of having many projects
subject to environmental review. This is merely from a cost management
perspective. It will require staff time to develop the proposal and
present it for review. For the alternative to pay, the savings
generated by it must exceed the costs associated with the development of
the alternative. It is, therefore, anticipated that this provision will’
be used only in cases where there is an established permitting or review
procedure that accomplishes the same ends and for which the governmental
unit would have several applications that would otherwise be subject to
environmental review pursuant to these rules. This scénario is likely
to apply only to permitting state agencies, such as the Department of
Natural Resources, the Department of Transportation or the Pollution
Control Agency, or to very high growth cities with a well developed
comprehensive plan.

In short, while the alternative reivew procedure is flexible,
its practical application is limited by the facts that 1) most govern- °
mental units seldom, if ever, have projects undergoing environmental
review, and 2) the proposed process is written to be time and cost
effect1ve

The current rules contain no provision for alternative review
proposals. Although they do not specifically exclude the possibility of
alternative review, they provide no framework to encourage development
of such proposals where they would be functional. The proposed rules
set forth the minimum standards the governmental unit must include to
have the process considered alternative review. EQB staff will function
in the capacity of assisting and coordinating governmental units in the
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development of alternative review proposals where such proposals would
be practical.

6 MCAR § 3.034 A. Implementation '

The EQB may approve the use of an a1ternat1ve form of env1ronmenta]
review for categories of projects which undergo review under other:
governmental processes. [he governmental procésses must address )
substantially the same issués as the EAW and EIS process and use. .. ..
procedures similar in effect to those of the EAW and EIS process.
To qualify as an alternative torm of review the governmental unit
shall demonstraie to the EQB that 1ts review process meets the
following conditions: :

1. The process 1dent1f1es the potent1al env1ronmenta1 1mpacts of .
each proposed action; : ;

2. The process addresses substantially the same 1ssues as an EIS
~and uses procedures simiiar to those used in prepar1ng an EIS
but n a more t1meiy or_more eff1c1ent manner; .ot -

.3. . A]ternat1ves to the proposed action are cons1dered in 11ght of-.
their potent1a1 env1ronmenta1 tmpacts,. e

4. Measures to mitigate the potent1a1 env1r0nmenta1 1mpacts ‘are
1dént1f1ed and discussed; e

5. A description of the proposed action and analysis of potent1a1
" impacts, alternatives and mitigating measures are provided to
. other affecied or interested governmental units and the genera1
~ pubTicy E

6. The governmental unit shall provide notice of the avai]abi1ity.
- of environmental documents te the general public in at Teast
‘the area affected by the action. A copy of environmental docu-
ments on actions reviewed under an alternative review procedure
shall be submitted to the EQB. The ‘EQB shall be responsible -
for publishing notice of the availability of the documents in
the EQB Monitor;

7.:  Other governmental units and the public are.provided with a
reasonabie opportunity to request environmental review and to.
review and comment on the information concerning the action,
and

8. The process must routinely develop the information required in .
paragraphs A. 1. - A. 5. of this rule and provide the notifica-
tion and review opportunities in paragraphs A. 6. and A. 7. of
this ruTe Tor each act10n that wou1d be subaect to environmen-
tal review.

DISCUSSION: " This paragraph sets forth the basic requirements of an
alternative review process. Comments have been received indicating a
general confusion between the concept of a permit or approval and alter-
native review. The fact that a unit of government is responsible for
approving a project does not mean they will necessarily consider
environmental factors or involve the public in their decision. The
historic failure of some governmental units to .do this Ted to. the .~
requirement for a public environmental review process. If the govern-
mental unit can demonstrate that their established or proposed process
attains the goal of adequate consideration of environmental impacts and. .
the views of the public, they should consider substituting their process
for the process set forth in these rules.  This paragraph establishes -
the EQB as the responsible governmental unit -in deciding the effec- .. . -
tivenaess. of the prdpbsaT in addressing the base standards for environ-:
mental review.  This is -in keeping with the statutory respons1b111t1es
ass1gned to the EQB for 1mp1ement1ng and mon1tor1ng env1ronmenta1 review
in the state i . : )
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Subparagraph one sets forth the requirement that the potential
environment impacts of the activity be identified by the alternative
process proposed. This requirement is mandated by Minn. Stat. § 1160.04
subd. 4a and i5 necessary to adequately. consider alternatives to the
activity and methods to mitigate the impdcts. The governmenta1 un}t
should demgnstrate its ability to:recognize potent1a1 1mpacts and
understand the s1gn1f1cance of the 1mpacts

Subparagraph two sets a doub1e requirement in- re1at1on to the
EIS. The first requirement relates to the content of .the EIS. 6 MCAR §
3.031 B. sets out the minimum content requirements that an EIS should -
have to provide adequate information on the potential impacts of a:
project.  Pursutant to Minn. Stat. § 116.04 subd. 4a, the alterngt1ve
procedure must establish a means of addressing these content -
requirements. If a given content requirement 15 not applicable or is
better addressed in a different manner, the alternative procedure shoutd
identify why the change is désirable. The second reéquirement relates to
the need for having an alternative procedure. As -the statute requires,
the proposal should clearly state how the alternative process will be
more timeé efficient. or more efficient. in. addressing potential impacts or
the need for public comment.. Alternative procedures developed’ for the
sole purpose of avoiding the state process with no time advaritages er
cost benefits are likely to.be gquestioned as being potent1a11y a means
of avoiding environmental review or a means of h1d1ng the 1ssues from
pub11c attent1on

- Subparagraph three identifies the need for the procedure to
address alternatives to proposed activities. Some mechanism must be
available to openly evaluate potential alternatives, including the no
build alternative. This requ1rement is one of the primary purposes of
environmental rev1ew . .

: Subparagraph four mandates a demonstrat1on of the abitity to
1dent1fy and-evaluate m1t1gat1on measures. that may be 1mp1emented to .
minimize potential environmental effects.  This requ1rem€nt is one of
the primary purposes of environmental review.

Subparagraph five sets forth minimal content requirements for
public notice relating to the activity. For any environmental review
process to be adequate, the public and other interésted governmental
units. must be made knowledgeable. of ‘the activity. .

Subparagraph six sets forth the basic notice requirements
relating to-the ava11ab1]1ty of. the: env1ronmenta1 documents. _Iwo forms
of notice- are- requ1red :

'1;"7 Local notice. - th1s may. be in. whatever form. the RGU feels
is most effective 1oca}ly, and:

2. - EQB Monitor publication - to.accomplish this notice
“00 requirement, the RGU merely. has to.send a copy of the
document to- the: EQB. : : '

EQB notification is necessary because of the statutory mandaté for the :
EQR 1o monitor the: environmental review program and analyze its. .
effect1veness. .

Subparagraph seven: sets a reasonab?eness standard for t1me .
. requirements established in the aliernative review proposa1. The time
frame set- forth in these rules may be. a]tered provided that the alter-
native’ time- frame allows adequate opportunity for public involvement.
The quest10n has .arisen as to whether the statutory time frames may. be
altered via alternative review - i.e., whether the statutory time frame
reguirements apply only to. the rules set by the EQB or to. all enviren-
. méntal review procedures developed under the authority. of the EQB rules.
It 1s the opinion of the EQB that the later case applies - {.e., that
the alternative proposals must comply with the statutory requirements.
It should be noted, however, that the only minimum- time requirement
established by statute is the 30 day comment period for the EAW. Al
other statutory time requirements are maximum time frames.
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Subparagraph eight mandates a uniform process to be applied to
all projects subject to environmental review pursuant to the alternative
process. This requirement is necessary to assure that adequate review
will take place on every project and to establish predictability and
uniformity in the process to facilitate public involvement. The aliter-
native process must clearly state the procedures that will be followed.

6 MCAR § 3.034 B. Exemption from Rules

If the EQB accepts a governmental unit's process as an adequate
alternative review procedure, actions reviewed under that alter-
native review procedure shall be exempt from environmental review
under 6 MCAR §% 37076, 3.027, 3.028, 3.030 and 3.031. 0n approval
of the alternative review process, the EGQB shall provide for :
periodic review of the alternative procedure 1o ensure continuing
compliance with the requirements and intent of these environmental
review procedures. The EQB shall withdraw iis approval of an aiter-
native review procedure if review of the procedure indicates that
the procedure no Tonger.fuifilis the intent and requirements of the
.-act and these rules. A project in the process of undergoing review. .
under an approved alternative process shall not be affected hy the
EQB's withdrawal of approval. : .

DISCUSSION: This paragraph is included to clarify the point that pro-
Jects submitted o an approved alternative review process are exempt
from the procedural portions of these rules relating to the preparation,
distribution and evaluation of EAWs and £1Ss. It should.be noted that
the alternative review procedure as proposed does not allow the develop-
ment of alternative mandatory category thresholds that are different
from the thresholds established in these rules. This is in 1ine with.
the basic purpose of alternative review - i.e., it is intended as a
means of utilizing alternative procedures to complete environmental
review in g wore timely or cost effective manner - - but not as- a means of
avoiding 1it.

This paragraph further delineates EQB's continuing role in
monitoring any alternative review procedures approved. 1If the EQB
determines an approved alternative review procedure is failing to
fulfill adequate standards of environmental review, the EQB may rescind
its approval. It should be noted that such recision is not retroactive.

Introduction to 6 MCAR § 3.035 Model Ordinance.

This rute is proposed in compliance with Minn. Stat. § 1160.04
subd.. 5a (h). The application of this rule is limited by statute to
apply to: Co

1. Local governmental units;
2. Actions which do not require a state permit; and

3. - Actions which are consistent with applicable comprehensive
ptans. . T

A1l three of these criteria must be met for this rule to apply.

- The legislative intent is to provide an environmental review
mode} for local units of government to apply on Tocal projects that are
of strictly local concern. This statutory provision is new. The
current rules do not contain a model ordinance procedure.

This model ordinance is presented as a guide to local units
that are interested in developing an environmental review procedure at
the local level. It is projected that this provision will be utilized
by relatively few local governmental units for several reasons:

1, The state environmental review process set forth by thesé

rules is not excessively burdensome and relatively 1ittie wouid be
gained via 1mp1ementat1on of the substitute 0rd1nance.-
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2. The statutory restrictions that exclude projects that

require state permits and projects inconsistent with local comprehensive -

ptans will force almost all controversial projects to be considered
under the state environmental review rules. - For the few additional pro-
jects that may be reviewable pursuant to the ordinance, it is likely fo
be most cost effective to use the same state process. Use of the same

process tends to facilitate greater familiarity with the process on the

part of the local government unit and the pub!1c thus mak1ng for more
efficient review.

3. If a local goverpment unit fee]s that a local ordinance is
desirable, they are Tikely to modify the model ordinance to better faci-
1itate local conditions and needs, i.e., develop a more effective
variation of the model ordinance.

It is anticipated that the primary benefit of this rule will be
to serve as an incentive and model for Tocal governmental units to deve-
Top- a local environmental review policy. The ultimate goal of these
rules and the state environmental policy s to incorporate environmenta?
review at all stages of decision making to better serve the long range
public interest. The EQB is working with representatives of local
government units to adopt these basic guides o meet the local needs and
concerns., ' ' ' ‘

6 MCAR § 3.035 A. Application.

The model ordinance, set out in paragraph C. of this rule may be

utiTized by any Tocal governmental unit which adopts the ordinance

in Tieu of § WCAR §% 3.025-3.032 for projects wh1ch qualify for
rev1ew under the ordinance.

DISCUSSION: This paragraph is included to clarify the point

that projects reviewed pursuant to an approved model ordinance are
exempt from the procedural portions of these rules relating to the pre-
paration, distribution and evaluation of EAWs and EISs. This is con-

sistent with the authority established at Minn. Stat. § 116D.04 subd. 5af

(h).
6 MCAR § 3.035 B. Approval.

1. If a local governmental unit adopts the ordinance exactly as’
set out in paragraph. C. of this rule, it shall be effective

without prior approval by the EQB. A copy of the adepfed ordi-
nance shall be forwarded To the EQB. :

2. If a local governmental unit adopts an environmental review

ordinance which differs from the ordinance set out’ in paragraph

C. of this.rule, the EQB must determine whether the ordinance
provides for the consideration of appropriate alternatives and
ensures that decisions are made 1n accord with the- poTicies and

- purposes of the act. [T the LB determines the proposed ordi-
nance meets these requirements, the EQB shall approve the ordi-

nance for adeption and shall periodically review its
implementation.

3. Notice of adoption of the model ordinance pursuant to B. 1, and

7. of this ruTé’shalT be made in the EGE Monitor.

4. If the EQB determ1nes that the prOposed Toca1'ord1nance~deas
not meet 7ts requirements, the local governmental unit shall be

notified of the reasons for th1s decision in writing with1n 30
days.

DISCUSSION: This paragraph sets forth the procedural requirements. for a
Tocal governmental unit to. gain approval of a:propqsed ordinance.

Subparagraph one-states that if the 16ca1 gqvernmenta1:unit

adopts the model ordinance as presented in these rules, EQB approval is.
automatic. The only procedural requirement is that the governmental

100

i

IRk o



unit forward a copy of the adopted ordinance to the EQB. Receipt of
this copy shall serve as notice to the EQB to publish notice of the
adoption of the model. ordinance in the EQB MOﬂItOP as required in sub-
paragraph three. ’ .

Subparagraph two allows the local governmental unit to adopt a
different environmental review ordinance. In such cases, however, EQB
approval of the ordinance must be received before projects rev1ewed
under the ordinance can be exempted from environmental review pursuant
to these rules. The standard to be used by the EQB in evaluating the
ordinance is statutory pursuant to Minn. Stat. § 116D.04 subd. 5a (h).
This subparagraph further requires the EQB to monitor the implementation
of local government ordinances. This requirement is consistent with the
EQB's respons1b111t1es relating to monitoring and 1mp1ement1ng environ-
menta] reV1ew 1n the state. .

Subparagraph three contains a requ1rement for pub11cat10n of
notice of adoption of an ordinance in the EQB Monitor. - If the ordinance
is the model ordinance, notification of the EQB is achieved by sub-
mitting a copy of the ordinance to the EQB. If the. ordinance is dif-
ferent than the model ordinance, notification is achieved via the
process of obtaining EQB approval. Publication of notice of adoption of
a model ordTnance 15 necessary to fac111tate public partic1pat1on

" Subparagraph four places a requirement upon: the EQB to not1fy a
tocal unit of government of the reasoms for not approving a:proposed
ordinance. The 30 day time requirement for notification is inciuded to
insure prompt action by the EQB. This paragraph was incTuded.at the
request of local governmental units to ensure that the EQB is open and
prompt 1n dea]1ng w:th requests for approva] of 10ca1 ord1nances.-_

6 MCAR § 3,035, C. Model Ordinance.

AN ORDINANCE RELATING T0 THE PREPARATION AND-

REVIEW OF ENVIRONMENTAL ANALYSIS.

The (county board) (town board) (c1ty council) (watershed board) of
ordains: !

Section 1. App]idation. This ordinance shall apply to all actiecns -
which:

8. Are consistent with any appiicable comprehensive pldn; and

b. Do not require a state permit; and

' . The {board) (council}) determines that, because of the nature or
Tocation of the action, the action may have the potent1a1 for
s1gn1f1cant adVerse env1ronmenta1 effects, or S

d. Are listedin a mandatory EAW or EIS category of the state
environmental review program, 6 MCAR §% 3.038 and 3.039, one
- copy- of which is on fiTe with the {county auditor]’ (town c]erk)
- {€ity clerk} {watershed district board of managérs).

This ordinance shall not app]y to actions which ‘are exempted from
environmental review by 6 MCAR § 3.041 or to projects which the
(board} {council] determinés are sc complex or have potential
~ environmental effects which are so significant that review should .be
~ tompleted under the state environmental rev1ew4program, 6‘MCAR §.
J3.021 et seq. .

Section 2. Preparation. Prior to or together with any application
“for a permit or other form of approval for an activity, the pro-
poser of the action shall prepare an analysis of the action's
environmental effects, reasonable alternatives fo the project and
measures for mitigating the adverse environmental effects. The ana-
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lysis should not exceed 25 pages in 1ength;'"The.(b0ard) (touﬁti1):,.

shall review the Tnformation in the analysis and determine the ade-
quacy of the document. The (board] (council} shall use the stan-
" dards of the state's environmental review program rules in its

determination of adequacy. If the (board} {council] determines. the .

document 7s inadequate, it shall return the document to the proposer”

to correct the 1nadéquac1es

Section 3.  Review. Upon f111ng “the ana1ys1s with the. (board)

{councit), the (board) {council} shall publish notice in a newspaper'

of genera1 circulation in the (county] (city) (Town) (district) that

the analysis is avaijable for review. A copy Of the analysis shal.l
be provided to any person upon request. A copy of the analysis
shalTl also be provided to every Tocal governmental unit within which

the proposed project would be Tocated and to the EQB.. The EQB shall

publish not1ce of the avaiiability of the analys1s in the EQB
Mon1tor. L

Comments on the ana1ys1s shall be submitted to the {board) (counc11)

within 30 days following the pubTication of the notice of
availability. ~The (board) (council} may hold-a pubTic meeting to
receive comments On the analysis it it determines that a meeting is
necessary or useful. The meeting may be combined with any other
meeting or hearing for a permit or other approval for the activity.:
PubTic notice of the meeting to receive comments on the analysis
sha11 be provided at 1east ten days before the meeting.

Sect1on 4, Dec1s1on. In 1ssu1ng any perm1ts or. grant1ng any other

required approvals for an activity subject to review under this _
ordinance, the (board) {council) shall consider the analysis. and:the

comments received on 1t. The (board] {council] shall, wheriever
practicable and consistent with other Taws, require that mitigation
measures identified in the anaIys1s be 1ncorporated in the project’s

design and construction.

DISCUSSION: ~This paragraph sets forth the proposed model ordinance. -
Local governmental units that would be eligible to {se this ordinance or
an adaptat1on include count1es, townsh1ps, cities, and watershed
districts.

Section one defines the types of activities that may be subJect
to review pursuant to a model ordinance. . The requirements.of con-
sistency with applicable comprehensive plans and lack of state authori-
zation are statutory pursuant to Minn. Stat. § 116D.04 subd. 5a (h). 1In
addition to these requirements, the activity must have some demonstrated
measure of concern relating to environmental effects.  This measure of
concern wmay be met by & determination by the RGU:that the activity may
have the potential for significant environmental effects or by the fact
that the project exceeds the threshold of one of the mandatory cate-
gories established in these rules. - The standard relating to. the poten-
tial for significant environmental effects:is-a statutory stahdard
required pursuant to Minn. Stat. § 116D.04 subd. 5a (h) and is the same
standard applied in these rules.’ 1t should be notéd that this paragraph
incorporates the thresholds of the mandatory categories of these rules
into the local ordinance provisions. This is done because by virtue of
the rule.making process it must be established that activities of that
scale in fact have the potential for significant environmental effects.

-The statutory standard has, therefore, been'met in these cases: -In
addition, Minn. Stat. § 116D.04 subd. 5a:{h) proviides for a subst1tute
process, however, the EQ8 is the only body with authority to. estab11sh
mandatory categor1es.

_ " The last paragraph of section one 1ncorporates the - exempt1on
thresho1ds established by theése rules. - This is dofe becalsé, by virtue
of the rule mak1ng process; -1t 1s established.that activities ‘of that
scale are so minor that they could not have the. potential for .signifi-
cant environmental efects. For these categories of activities the need
for environmental review has already been determined.
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This section also provides a means by which the RGU may make a
determination that a project otherwise subject to the ordinance is of a
nature that review of the activity wouid bde more effectively completed
pursuant to the regular EAW/EIS process. If the RGU makes this deter-
- mination the ordinance would not apply and the activity would than be
subject to these rules relating to RGY designation--i.e., the local
governmental unit would 1ikely still be RGU, however, they would follow
the procedures set forth in these rules as opposed to the ordinance.

Section two requires the analysis of the environmental effects
to be considered along with the proposer's permit application for those
projects subject to the ordinance. The primary conient requirements for
environmental documents, i.e., impact analysis, alternatives, and miti-
gation measures must be addressed in the analysis. - Activities sybject
to the ordinance witl likely be of relatively minor scope. The board or
council is responsible for reviewing the document and verifying its
accuracy, i.e., whether the doument presents complete and accurate
information with regard to the issues of concern. The board or council
should use the basic standards provided in these rules -in making its
adequacy determination. -These standards are necessary Dbecause they
refiect the statutory standards relat1ng to. env1ronmenta1 c1ar1ty and’
policy. = .

Section three sets forth the notice requirements to .allow for
public comment on the activity. The notice requirement entails local
publication in the form of a press release or paid ad, at the option of:
the governmental unit, and publication in the EQB Mon1tor Publication .
in the Monitor is required to establish a fTixed date Tor starting the
comment perijod and to facilitate monitoring of the environmental review
process. Copies of the analysis should be made available to. all
interested parties to help ensure timely comments and open discussion of
the proposa1.

A 30 day comment period is required for public comment. A

. public meeting may be held within this time period if the governmental
unit feels it would be helpful in obtaining required information. No
formal procedural requirements are made in regard to this meeting;
however, a ten day notice is required to allow interested persons ade-
quate time to plan and prepare for the meeting. The ten working day
notice requirement is the standard requirement of meeting notice pur-
suant to these rules.

Section four contains language guiding the decision making pro-
cess relating to activities reviewed pursuant to the ordinance. This
requirement includes due consideration of the information collected pur-
suant to review and incorporation of proper mitigation measures to
reduce the impacts. This language does not add substantively to the
ordinance but rather brings basic considerations to attention. that the
board or council should be following fo proper1y Fulfily the1r
responsibilities.

Introduction to 6 MCAR § 3.036 Generic EISs.

A generic EIS may be ordered by the EQB to study types of
actions that are not adeguately reviewed on a case-by-case basis.

This rule is included to establish guidance relating to the
‘substitution of a comprehensive study of a particular issue or type of
activity for portions of the analysis for individual activities. Use of
this provision generates benefits for the public by helping insure
complete information is available for government decision making and for
the proposer by insuring that research and information gathering that is
of a general or public benefit be paid for by the taxpayer as opposed to
the individual proposers. Individual proposers benefit from this infor-
mation- by the incorporation of relevant information into the project. .
specific analysis.. It should be noted that this is not a substitute for:
project specific environmental review but rather a means of providing
for a substitute information gathering process that will make the
env1ronmenta1 rev1ew process more efficient. .
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The current rules do not establish procedures or guidance
retating to generic EISs; however, generic EISs are possible pursuant to
the current rules. The legislative changes do not alter the basic con-
cept of a generic EIS; however, they are interpreted to encourage alter-
native methods of gathering information, as would be provided by a
generic E1S. The basic drawback to the use of generic EISs i$ that .
agencies do not typically have the funding for a comprehensive study of
this nature. Funding typically must come via a special legislative
appropriation. In cases in which the potential developers that would
benefit from a generic EIS, it may be possible to assess costs -incurred’
directly to those benefitting. The mechanism for such cost assessment
must be within the scope of the enabling legislation for the governmen-
tal units, The EQB deces not have authority to establish rules relating
to cost assessment of generic EISs.

The intent of this rule is to provide information relating to
the proper use of a generic EIS. Although this rule is not signifi-
cantly different from the current rules, this rule establishes increased
definition of procedures and greater visibility of the process to hope-
fully facilitate increased use of the process. Implémented properly the
generic EIS may serve to reduce overall environmental review costs,
expedite environmental review, and improve the ability of governmental
units to develop long range p1ans re]at1ng to the exercise of their
authority. -

6 MCAR § 3.036 A. Criteria.

A generic EIS may be ordered for any type of action for wh1ch ohe or
more of the following criteria applies: . .

"1. Basic research s needed to understand the 1mpacts of such
act1ons, :

2. Decision makers or the public have need to be 1nf0rmed of the
potential impacts of such actions;

3. ' Information to be presented in the generic EIS is needed for
governmental or public planning; .

4.  The cumulative impacts of such actions may have the potent1a1
for s1gn1f1cant adverse environmental effects;

5. The regional or statew1de significance of the impacts cannot be

adequately addressed on a project-by-project Basis.

6. Governmental policies are involved that will wesult in a series

of actions that will cause physical manipulation of the

- environment and may have the potential for significant adverse -

environmental effects.

DISCUSSION: This paragraph is included to outline the most 1ikely sce~
narios in which a generic EIS would be of benefit. The language s
permissive, i.e., alternative scenarios could also estabiish the need
for a generic EIS.

The most basic situation in which a generic EIS is desirable s
when original data collection and research is required to define the
potential impact. The basic function of a project specific EIS is to:
organize and present available information and other original infor-
mation that is directly relevant to the proposal. If background data is
required to facilitate interpretation of the project specific
information, the cost of collecting the background. data is more proper]y
borne by the general pubiic. Data collection of this nature is most
" -properly coordinated by the agency with expertise in the subject area. -

Subparagraphs two and three present criteria that are always
present to some degree on activities subject to environmental review.
If decision makers have authority to permit or approve a project, they

have a need to he informed about the potential effects of the project to

properly exercise their discretion. Likewise, a ¢lear picture of the
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impacts is necessary to enable long range planning in the public
interest. The measure of these two criteria is thus largely a matter of
degree. The test is whether the specific information to be gained by
the generic EIS will yield a substantive addition to the ability of the
governmental unit to act in the best interests of the public.

Subparagraph four relates to the ability of a generic EIS to
analyze impacts resulting from many projects in an additive and -
synergistic context. The limitation placed on the scope of project spe-
¢ific EISs may prevent the governmental unit from adequately assessing
the total and long range impacts. Subparagraph five brings in the same
concept on a geographic scale. - The generic EIS offers an opportunity to
perform a coordinated analysis. This analysis is then available for
reference for later related activities. i

Subparagraph six relates to the ability of using a generic
study in the development of government policy. This application may
have a more indirect benefit to specific activities. This criteria is
more oriented to the informational needs of government units dur1ng the
processes of program development. _

6-MCAR § 3.036 B. EQB as RGU.

If the EQB orders a generic EIS, the EQB shall he the RGU. for the
generic LIS,

DISCUSSION: This paragraph 1s included to define the responsibiltiies .
relating to generic EISs. The EQB is proposed as the RGY for all
generic EI5Ss because a generic EIS typically involves coordination among
many government units. The EQB is in one of the best positions for such
coordination since the heads of the major state agencies with respon-
sibilities relating to resource management are members of the board.

This provision also provides a measure of control on the quality of
generic EIss. EQB meetings are public meetings with strict notice
requirements to fac111tate public invelvement and scrut1ny of the .
generic EIS. :

This paragraph does not preclude other governmental units from. .
undertaking comprehensive studies on their own initiative. It does.
mean, however, that such studies cannot be billed as generic -EISs.
Reference to the findings of a generic EIS should connote a measure of
guality and public participation as provided by this rule. If other -
governmental units desire a generic EIS to be prepared on issues within
their jurisdiction, their proper action is to request the EQB to order
the generic EIS, If the EQB complies with the request, the EQB would be
the RGY responsible for coordinating the study and determining its o
-adequacy. Responsibilities relating to the actual preparation would be
assigned with regard to which governmental unit is best able to furnish.
the needed ser‘\n ces.

6 MCAR § 3.036 C. Public requests for generic EISs.

A governmenta1 unit or any other person may request the EQB to order
a generic EIS.

DISCUSSION: This paragraph is included to clarify for the reader that
any individual or. governmental unit is free to request the EQB to order
and undertake preparation of a generic £IS. This action does not :
require a petition or any formal process. The EQB will, however, make
its determination on the record provided or otherwise available.
Therefore, to maximize the potential for having the EQB honor the.
request, a record documenting the need for a generic EIS should be
provided.

An open and unencumbered process is des1rab1e to facilitate
public involvement in determ1n1ng the need for environmental studies
necessary. to facilitate the EQB's responsibilities relat1ng to moni-
tor1ng the quality of the state $ environment. : .
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6 MCAR § 3.036 D. - Timing.

Time deadlines for the preparation of a géneric EIS shall be set at
the scoping meeting.

DISCUSSION: This paragraph establishes an open time frame for prepara-
tion of generic EISs. This flexibility is needed because & generic _
study is usually comprehensive and may entail original research and data
collection. Time constraints relating to these elements are difficult
to establish and vary depending upon the scope and nature of the study.
The adverse consequences of having a flexible time schedule are minimal
because Tndividual projects may proceed while a generic EIS is being
prepared. This flexible timing provision is not intended to be per-
missive but rather to allow a time frame suitable to the needs of a par-
ticular study. Interested persons should participate in the Scop1ng
process to assure that the time schedule is appropriate.

6 MCAR § 3.036 E. App1ication of criteria.

In determining the need for a generic EIS, the EQB shall consider:

1; If the réview of a type of action can be better accomplished by
a generic EIS than by project specific review;

2. 1f the possible effects on the human environment from a type of
action are highly uncertain or involve unique Or unknown risks;
and

3.  If a generic EIS can be used for tiering in subsequent proaect

DISCUSSION: This paragraph is included to clarify the significance of
the criteria in .relation to spec1f1c issues. It 15 necessary to provide
guidance relating to the generic EIS alternative to assure that govern-
mental units select the most practical method of addressing thelr infor-
mational needs. Many issues, if not all, will fit at least one of the
criteria listed in paragraph A. The relative need for the issue to be
addressed is reflected by the importance of the applicable criteria as .
judged by these considerations.

Subparagraph one directs the EGB to consider whether the issue
can be and should be addressed via project specific review. Some of the
“criteria relate to issues that cannot be addressed on a project-by-
project basis because of the geographic or technical scope or the ‘need
for basic research. The other primary variable in this consideration is
the degree to which the study benefits individual prOposers as opposed |
to the public welfare.

Subparagraph two outlines the consideration of lack of infor-
mation relating to the issue. ~ If the issue entails the potential for
societal risks, the extent of those risks should be c1early defined. A
possible vehicle for that 'risk assessment is the generic EIS. This
application is usually most relevant to issues in which the benefits to
the study app1y to a broad spectrum of the public.

Subparagraph three ‘relates to ‘the possible role of the gener1c
EIS in saving time and costs for future activities likely to be subject
to ‘environmental review. This consideration is most relevant in
situations in which new technology or -a.new development is ‘projected ‘to
occur or in situations in which miltiple -activities 'of minor individual
impact are projected to occur. : . .

6 MCAR § 3.036 F. Scoping.

The generic EIS shall be scoped. Scoping shall be coordinated by
the RGU and shall identify the issues and geographic .areas o be
addressed in the generic EIS. Scoping procedures shall Tollow the .
procedures in & MCAR § 3.030 except for the identification of per-
mits for which information is to be gathered concurreéntly ‘with the
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EIS preparation, the preparation and circulation of the EAW, and the
time requirements. .

DISCUSSION: This paragraph establishes a scoping process as part of the
preparation process for generic EISs. Such a process is necessary to
define the relevant issues and depth.of the study. . Issues conducive to
generic EISs frequently have the potential for unlimited investigation
if their goals are not ciosely defined. Poor definition obscures the
potential relevance of the study. : o

The same scoping process is used as for proaect speC1f1c EISs
This-process is desirable because it establishes strict procedural .
requirements to insure opportunity for input from interested parties.
The substantive content flows from the participants. This enables an
open process with opportunity for a flexible product. The requirements-
for permit identification, EAW procedures and time deadlines are deleted
because a generic EIS addresses general issues as opposed to specific-
projects. Time deadlines should be established via the scoping meetings
to fit.the design of the study. .The EQB as RGY is responsible for coor-
dinating the scoping process.” ; o S o

- 6 MCAR § 3.036 G Lontent.

In add1t1on to any issues that may be addressed in the scoping
praocess, the generic EL5 shatl contain the following:

1. Any new data that has been gathered or the results of any new
research that has heen underfaken as part of the gener1c ETS
preparation; . ]

2. A description of the possible impacts and Tikelihood of
occurrence, the extent of current use, and the poss1b111ty of
-future. deveEOpment for the type of action; and

3. A]ternat1ves including recommendations for geographic placement
of the type of action to reduce environmental harm, different
methods for construction and operation, and different types of
~actions that couTd produce the same or similar resuits as the -
subject type of action but in a less env1ronmenta11y harmful
manner. .

DISCUSSION: This paragraph is included to-define content requirements
for generic EISs that differ from the project specific content require-
ments normally developed via the scoping process. These requirements
are basic to the concept of generic review and are included to assist
the reader in conceptualizing the potential use of a generic EIS.

Subparagraph one incorporates original data collection as an
objective of the generic EIS preparation process. Project specific EISs
usually focus primarily- on the research and collection of prior data
that may be relevant to the project. A basic advantage of the generic
EIS is that it allows the scoping of specific research designed to pro-
vide information unique to the issues of concern. Although the inclu-
sion of this data is self evident, this feature of the generic Els is |
1nc1uded for informational purposes.

Subparagraph two is intended to expand upon the anaiysis of ..
impacts as defined in the content requirements for project. specific -
EISs. The framework for the impact description and analysis in the
generic EIS is cumulative. It entails an analysis of current impacts, -
as-well as known and projected impacts related to future development.

Subparagraph three is intended to expand upon the discussion of
alternatives defined in the content requirements for project specific-
EISs. The framework for the discussion of alternatives is considerably
‘broader in the generic EIS. It may include recommendations for changes
in government policy to adequately deal with projected development as .
well as project specific recommendations. - This content requirement |
should be specifically geared to facilitating long range p1ann1ng for
the affected governmental units. .
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6 MCAR § 3.036 H. Relationship to project specific review.

;rgparation of a generic EIS does not exempt specific activities.
rom project specific environmental review. Project specific
environmental review shall use information in -the generic EIS by
tiering and shall reflect the recommendations contained in the
generic £1S if the £QB determines that the generic EIS remains ade-
quate at the time the specific project is subject to review.

DISCUSSION: This paragraph is included to provide specific language . -
clarifying the fact that a generic EIS does not reptace the need for
project specific review.. The intent of the generic EIS is rather to
facilitate project specific review. This clarification-is necessary to -
provide guidance to governmental units in the proper use.of the.generic
EIS after completion and to help assure proper procedures are followed
and correct information is provided to developers. Proper use of the
generic EIS will facilitate scoping project activities more narrowly and
enabling abbreviated preparation schedules. It should be noted that
governmental units must use relevant information presented in both the
project specific EIS and the generic EIS in making their decisions to
grant or deny permits. The record of decision should ref]ect con-
sideration of these sources of information. .

6 MCAR § 3.036 I. Relationship to projects.

" The fact that a generic EIS is being prepared shall not preclude the
undertaking and completion of a specific projéct whose impacts aré
considered in the generic EIS.

DISCYSSION: This paragraph is included to provide specific language
clarifying the fact that a generic EIS may not be used solely as a means
of delaying or preventing completion of specific projects. The intent
of & generic EIS is to provide information:beyond the scope of indivi-
dual activities and to.facilitate more efficient review of those
activities. This clarification is necessary to provide guidance to
governmental units in the proper use of the generic EIS and to help
assure proper procedures are followed and correct information is pro-
vided to developers and other persons affected by proposed activities.
Governmental units may postpone decision making awaiting the recommen-
dations of a generic¢ EIS; however, such action must be in compliance .
with the procedures ijmplementing their authority. This rule contains o
authorization to deviate from other established legislative or adm1-
nistrative procedures. - o

Introduction to 6 MCAR § 3.037 Joint federa]/state EIS.

This rule is added pursuant to Minn. Stat. § 116D.04 suybd. ba
(1) to clarify for governmental units the proper procedures to follow
for projects that are also subject to federal regulations relating to -
environmental review. The state does not have authority to supglant
federal regulations. On the other hand, it is not necessarily valid to
say that, if a project is subjected to environmental review: on: the
federal level, issues that are of concern to state and: Tocal authorities
will be addressed. Federal, state and local governmental unit's
~enabling legislation and authority is modeled to: address differing
social and environmental concerns. As a resuit, the informational: needs
to facilitate responsible decision making in the: implementation of that
authority are different. The approach taken in: these: rules: is to pro-
vide direction to governmental units to coordinate environmental review
with any federal informational needs to avoid duplication: of effort,
expedite review. and reduce costs in compliance with' the overall purpose
of these rules.. This rule is included in the Chapter on substitute
forms of environmental review because cooperative processes may reduce
procedural demands, cost, and possibly informational demands. This rule
does not provide authority to completely substitute one process: for the
other. The current rules contain- a similar provisfon. - The: format was
changed in an attempt to provide- increased clarity.. - :
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Federal EISs will generally be prepared only on large projects
and projects with federal funding. Federal agencies with environmental
Jurisdiction are included on the distribution 1ist for state environmen-
tal review documents to facilitate early involvement, if applicabie. The
requirement to Tist known permit and approval requirements in the EAK.
is alsd designed to bring opportunities for cooperat1ve ass1stance to
light early in the process. :

6 MCAR § 3.037 A. Cooperative processes.

Governmental units shall cooperate with federal agencies to the
fuilest extent possible to reduce dupTication between Minn. Stat
ch. 1160 and the National Environmental Policy Act.

DISCYSSION: This paragraph is included to provide specific direction to
governmental units to cooperate with applicable federal rules and
processes. Governmental units are tegally bound to comply with these
statutes. This language is included at this point to advise governmen-
tal units of relevant procedyres that may ‘assist them in most effec- .
t1ve1y 1mp1ement1ng their respons1b111t1es

.6 MCAR § 3. 037 B. Joint responsibility.

Where & joint federal/state EIS is prepared, the RGU and one or more
federal agencies shall be jointly responsible for preparing the EIS.
Where federal Taws have EIS requirements in addition to but mot in
conflict with those in Minn. Stat. § 116D.0%4, governmental units
shall cooperate in TulfiTling these requirements as well as those of
state Taws so that one document can comply with all applicable Taws.

DISCUSSION: This paragraph is included to clarify that the respon-
sibilities relating to preparation of the EIS are joint. The state does’
not have authority to direct federal agencies to be responsible for

state and local concerns and the state does not have the authority to.
grant state or local governmental units the power to be responsible for
preparation of federal documents. The elected procedure, therefore, is’
to recognize the dual authority and direct state and Tocal governmental
units to cooperate with the federal process. This language is included
to advise governmental units of relevant procedures that may assist them -
in most effectively implementing their respons1b111t1es. '

6 MCAR § 3.037 C. Federal EIS as draft EIS.

If a federal EIS will be or has been prepared for an action, the RGU
shall utilize the draft or final federal EIS as the draft state LIS
for the action 1f the federal EIS addresses the scoped issues and
satisfies the standards set forth in 6 MCAR § 3.028 B.

DISCUSSION: This paragraph is included to enable complete substitution
of federal documents for state environmental review documents. The base
requirement is that the applicable document satisfies the .information-
needs of environmental review on the state level as established through
scoping and these rules. This provision is necessary to encourage
effective use of available information and facilitate a more efficient
environmental review process.

Introduction to Chapter Fifteen: Mandatory Categories

Chapter 15 presents a composite listing of all category
thresholds for the environmental review program. This chapter repre-
sents a significant change from the current rules. - Under the current
rules, thresholds were established which mandated the preparation of an
EAW. ' There were no mandated EIS thresholds. The current rules contain
& listing of exemptions; however, these exempt1ons are general- and tend.
not to be project spec1f1c.
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The Tegislative amendments require the establishment of man-

datory EAW, EIS and exemption categorxes at Minn. Stat. § 116D.04 subd_ '

2z (a}. The basis for this change is the desire fo establish greater

predictability to the process, i.e. if parties know at the onset that an

EAW or an EIS must be prepared, they can proceed with environmental
review immediately and avoid the confrontations and time delays involved
in project-by-project determinations. Likewise, if proposers know defi-
nitely that a project will not be subject to environmental review
procedures, they may proceed with the assurance that the project will
not be -interrupted or intentionally delayed via petition actlons. This
chapter implements that legislative mandate.

The process of developing mandatory category thresholds has
been extremely controversial. These thresholds were developed through
an extensive public comment process in which interested parties provided

arguments relating to the potential importance of the 1mpacts of these .

types of activities and the potential fiscal impact.

In reviewing these categories, four major quest1ons must be
considered:

1. Is there a need for a mandatory category re1at1ng to that
type of project or that impact;

2. Mhat is the proper qua1itative measure of that type-of
project or that impact (for example, should size of industrial facili-
ties be measured in sq. ft. of ground area occupied, sq. ft. of floor
space, cost of the facility, type of end product type of waste -
products, number of employees, etc.),

3. What is the proper gquantitative meésure of that type of -
project or that impact, i.e. how many units of whatever was: seiected as:
the basis of 'measurement in 2 .above; and, .

4. Is the threshold. administratively manageable?

For the most part, these considerations are sequential. LnterestedggerQ
sons providing comment on these categories are requested. to. indicate
which realm of consideration their comments address.

The mandatory categories in. the proposed rules are orndanized:
into "category areas”. These category areas were. selecied: on: the: basis
of types of projects that are most 1ikely to be subjected: to environmen-
tal review or that are the most controversial. Categories within: a
category area are designed to. address specific types: of projects or
impacts that are of most concern within that category. area.

The discussion of the. mandatory categories. in; th1s statement of:
need and, reasonableness follows:

a. Statement of need for category area.

b.  Statement of proposed tategories within. the category. area.

(1) Proposed.EAW categories
{2) Proposed EIS categories
- {3} Proposed: exemption. categories

¢. Statement of categories in. the current: rules. that re1ate
to the category area.

(1} Current EAW.categories
(2) Current exemption- categeries

d.  Statement relating. to the reasonableness of the:qualita-
tive measure of the categories and alternatives considered:
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e. Statement relating to the reasonableness of the quantita-
tive measure of the categories and alternatives considered.

f. Brief discussion of public comment or controversy relating
_ to the categories.

d9. Statement relating to the projected number of proaects
that will be impacted by the category threshold.

h. Listing of primary sources of information re1at1ng to the
category area. ’

The presentation of the mandatory categories in the proposed
rules is broken into four separate rules. This was done to assist the
reader in locating the relevant protions of the categories and to faci-
Titate understanding of the significance of the category. Theses
headings state:

6 MCAR § 3.038 Mandatory EAN‘Qategories.

An EAW must be prepared for activities that meet or exceed the
threshold of any of the following categories.

6 MCAR § 3.039 Mandatory EIS Categories.

'An EIS must be prepared for activities that meet or exceed thé
thresho]d of any of the following categories.

DISCUSSION. This 1anguage is repet1t1ve of 6 MCAR § 3.025 ‘B.; however, .-
it is necessary at this point in the rules also to facilitate proper
understanding of procedures for prOJECtS exceeding the mandatory
thresholds.

6 MCAR § 3.040 Discretionary EAWS

A governmental unit with jurisdiction may order the preparation of
an EAW for any activity that does not exceed the mandatory
thresholds designated in & MCAR §% 3.038 or 3.030 if:

A.  The governmental unit determines that, because of the nature or

location of the proposed actions, the action may have the
potential for significant adverse environmental effects, and

B. The primary purpose of the act1on is not exempted pursuant to 6 '

MCAR § 3.041.

DISCUSSION: This special rule was inserted relating to discretionary

EAWs- to facilitate proper interpretation of procedures relating to pro-

- Jects that do not exceed the mandatory thresholds and are not exempt..
_This rule was inserted as a result of the public meetings. At these

meetings it was noted that some persons were interpreting the rules as

requiring an EAW for all projects that are not exempt. This is not the .

case - in practice, the majority of projects that are not exempt will

not require an EAW.. An alternative way to view this is as four poten-'

tial groupings that may apply to a project:

1. Mandatory EIS - require an EAW: require an EIS.
2. Mandatory EAW - require an EAW:-optional EIS.
3. Discretionary - optional EAW: optional EIS.

4. Exempt - no EAW; no EIS.

6 MCAR § 3.041 Exemptions

Activities within the following categor1es are exempt from these
rules,
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DISCUSSION: An attempt was made to categorize the exemptions into cate-
gory areas approximating the category areas used for the mandatory
categories. The exemptions are set in a separate rule to facilitate
quick reference and easier understanding of the rules.

The remaining discussion of this chapter is-presented by cate- .
gory area. All relevant categories within that category area, i.e. man-
datory EAW, mandatory EIS, or exemptions, are discussed together to
reduce repetition and to facilitate comparison. The RGU for projects
subject to a category is designated in parentheses after each category.
RGUs were selected on the basis of which governmental unit has the major
responsibility for duthorizing a project or the greatest expertise in .
evaluating the environmental impacts of the project. For projects for
which approval is primarily a local Tand use-decision, the local unit of
government. is designated as the RGU. Separate justification is not pro-
vided for each RGU designated; however, relevant authority is discussed
within the context of the discussion on reasonableness. .

‘At the end of the discussion of each category area, numerical -
projections and records are presented for each applicable category.
Note that the record for the current rules represents the number of
actual EAWs received between February 13, 1977 and October 20, 1981.
Projections reflect the number of EAWs anticipated yearly pursuant to
the current rules. For categories under which proposals are not likely,
but possible, a projection of one in five years was made. For cate-
gories under which it is very unlikely that any proposals will be made,
a projection of zero is indicated. The projections are estimates based
on the past history of the rules, comments received at public meetings
and estimates of future development activities. The records and estima-
tes refer. to the number of activities that exceeded or are projected to . .
exceed the mandatory thresholds. This does not include records or pro-
jections as to the number of petitions, discretionary EAWs, or volunm-
tary EAWs or EISs.

Category Area: Nuclear Fuels.and Nuclear Waste -

This category area is proposed because of the potential for
significant adverse environmental and human health effects. . Specific:
categories recommended within this category area include: o

Mandatory EAW - 6 MCAR § 3,038 A.  Nuclear Fuels and Nuclear Waste

i, Construction or expansien of a fac1]1ty for the storage: of high
Tevel nuc]ear waste. (EQB]

2. - Conmstruction or expansion of a fac111ty for the storage of low
Tevel nuclear waste for one year or tonger. [(MHD]

3. . Expansion of a high level nuclear waste disposa] s1te. (EQB)

4. Expansion of a low level nuclear waste disposaT site. (EQB)

5. Expansion of an away-from-reacter facility for temporary
storage of spent nuclear fue]. (EQBY

6. Construction or expansion of an on-site peo1 for temporary
storage of spent nuclear fuel. T(EQB]

Mandatory EIS - 6 MCAR § 3.039 A.  Nuclear Fuels and Nuclear wasfe_

1.  The construction or expansion of a nuclear fuel precessing
facility, including fuel fabrication facilities, reprocessing
plants, and uranium mills. {DNR for uranium mills or PCA}

2. {onstruction of a high level nuclear waste disposal site.
(EQB)

3. Construction of an away-from-reactor facility for temporary
storage of spent nuclear fuel, (EQB}
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4. Construction of a low Tevel nuclear waste disposal site. (MHD)

Exemption ~ 6 MCAR § 3.041 - None

DISCUSSION: Under the current rules, the following category is d1rect1y
relevant to the nuclear fuels and nuclear waste category area:

Mandatory EAW: 6 MCAR § 3.024 e;.. Construction of nuclear mater1a]
processing plants and faci11ties - {PCA) :

Exemption; None

In establishing these categories, nuclear waste was categorized
into three main types: high level waste, Tow Tevel waste, and spent
auclear fuel. In.addition, nuclear fuel processing facilities are
addressed. Waste facilities are distinguished by whether they are
designed for disposal or for temporary storage and by whether the propo-
sal entails construct1on at a new site or the expansion of an ex15t1ng
facility.

These categories are addressed on an all or none bas1s, i.e. no
guantitative thresholds are applied. The basic reason for this is that:
commercially feasible operations are 1ikely to generate enough waste to’
be of concern and that even small amounts of nuclear waste are likely to
generate significant public concern and could be hazardous. .

Low level waste is generated in Minnesota primarily from
electrical generating facilities, medical facilities, research jabora-
tories and industrial manufacturing facilities. Low level waste .
- generated in these facilities may be stored on site to allow the waste
to decay to background levels or to accumulate to a sufficiently large
volume for shipment Environmental review of on-site storage facilities
should be done in conjunction with environmental review of the total
facility.

Low level waste shipped from the site may be sent to a tem-
porary storage facility. This could be a commercial operation or a
government facility. These facilities are Tikely to store the waste for
periods in excess of one year. This is especially true currently
because Minnesota has no in-state disposal facility. These facilities
and any facilities designed to store wastes on-site for greater than. one
year, would require the preparation of an EAW.

) Currently, Tow level waste s shipped out of state for
disposal. If a site is selected in Minnesota for development for the
disposal of these wastes, an EIS would be required. If that site wére
ever expanded to accommodate additional waste capacity, an EAW would be
necessary. The lesser requirement for the expansion of an existing
facility is because the controversial sit1ng aspects of review would be
reduced and because a small percentage increase is not 1ikely to resu1t
in significant adverse environmental impacts.

The primary h1gh level nuclear waste generated in Minnesota is
spent nuciear fuel rods from the Monticelio and Prairie Island- power
plants. Categories are proposed to specifically address the storage of
this waste. On-site storage facilities require preparation of an EAW,
whereas, the construction of a storage facility at a different location:
would require an EIS, The current rules have no categories relating to
this type of category; however, the expansion of the Prairie Island
storage facility was reviewed by the EQB pursuant to a citizen pet1t10n.
The EQB did not order preparation of an EIS on that expansion.

. Minnesota currently does not have any facilities that generate
high level nuclear waste other than spent fuel rods. Categories are
included, however, to cover the possibility that such facilities may be

~constructed in the future or that a site may be de51gned to. accommodate
such wastes generated in other states.
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The current rules included a category relating to nuclear fuel .
processing facilities. No EAWs were prepared under this category ifi the’
current rutes. The proposed category is essentially the same but inclu-
des the potential expansion of such facility, if there ever is one, and.
identifies the types of facilities that could be subject to the
category. This category is controversial because of recent exp?orat1on
for uranium in the state and the possibility of construction of a ura-
nium mi1l if deposits are located that are capable of commeércial
development.

The Minnesota Department of Health has regulatory author1ty
re1at1ng to fissionable materials pursuant to Minn. Stat. § 144.12. The
Radioactive Waste Management Act at Minn. Stat. § 116C.71 requires
legislative authorization of any radioactive waste management facility.
Primary authority relating to the impacts of processing facilities rests
with the Pollution Control Agency pursuant to Minn. Stat. § 115.03 and
Minn. Stat. § 116.07. Environmental review documents prepared pursuant
to these proposed rules would be subject to cooperative state/federal
procedures. The U.S. Nuclear Regulatory Comm1551on has Jur1sd1ct1on
over nuclear materials.

The f0]10w1ng graph presents EQB and PCA projections and

records relating to the number of prOJects subject to environmental
review:

# Processed # EAWs/Year © # ElSs/Year

Rule No. - 1977 Rules Projected . Projected
§ 3.024 ¢;. | 0 - ' -
§308AY.. - o . -

§ 3.038.A.2. - 1/5 years | -
§3.08A3. - 0 -
§3.0%8.A4. - - 3 0 R
§ 3.038 A5, - o 0 | L

§ 3.038 A.6. - 0
§3.09A1. - - 0

§ 3.030 A.2, - o . 0
§3.039 A3 - . - o o
§ 3.039 A.4. - - ©1/5 years

Reference documents that may be of interest include:

1. "Low-Tevel Radicactive Waste in Minnesota"; Minnesota
Department of Health; Julty, 1981, : .

2. "Uranium: A Report on the Possible Environmental Impacts
of Exploration, Mining and Milling in M1nnesota H Legis1ative Commission_
on M1nnesota Resources June, 1980, :

3. "Uran1um in Minnesota; An Introduction to ExpTorat1on,
M1n1ng and M1]l1ng“, Center for Urban and- Regional Affairs; 1980.

4, "Uranium Exploration, Mining and M11l1ng in M1nnesota§ A

Review of the State's Regulatory Framework"; Minnesota Environmental
Quality Board; September, 1981.
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Category Area: Electric Generating Facilities

This category area is proposed because of the need for coor-
dinating public review with relation to the need for and alternatives to
generating facilities as well as with relation to the siting of proposed
facilities and because of potential significant environmental impacts
relating to air quality, energy use and secondary development resuylting .
from these facilities. Specific categories recommended within- this
category area include:

Mandatory EAW - 6 MCAR § 3.038 B. Electric Generating Facilities

Construction of an électric power generating plant and associated
facilities designed for or capable of operating at a capacity of 25
megawatts or more. (ECQB)

Mandatory EIS - 6 MCAR § 3.039 B. Electric Generating Facilities

Construction of a large electrrc power generating p]ant pursuant to
® MCAR' § 3.055. (EQB}

Exemptions - 6 MCAR § 3.041 B. Electric Generating Facilities

Construction of an electric generating. plant or combination of . .
plants at a single sife with a combined capacity of less than five
megawatis.

DISCUSSION; Under the current rules, the foliowing category is directly
relevant to the etectric generating facilities category area:

Mandatory EAW: 6 MCAR § 3.024 c1. Construction of electric generating
plants at a single site designed for, or capable of, operation at a
capacity of 200 or more megawatts {electrical) - (PCA)

Exemption: None

The EIS threshold proposed is consistent with current power
plant siting reguiations. Special procedures relating to the impiemen-
tation of this category are set forth at 6 MCAR § 3.055. This threshold
is the same as the EAW threshold under the current rules. An EIS is
1ikely to be prepared on these facilities pursuant to the current procedures.

The proposed EAW threshold is set at 50% of the LEPGP size cri-
teria threshold. The electric generating facilities most 1ikely to be.
impacted by the proposed category would be new coal fired facilities.
Currently, there are approximately 30 coal fueled electric generating
facilities of 25 megawatts or larger in Minnesota. Environmental
impacts likely to be of concern include air pollution, water pollution,
thermal pollution, transportation and storage related impacts, and adja-
cent land use issues. Hydro, alternative fuel, solar or wind powered
facilities are likely to be less than 25 megawatts in size. A1l nuclear
facitities would require an EIS.

The following graph presents EQB projections and records
relating to the number of projects subject to environmental review:

_ # Processed - # EAWs/Year L # EISs/Year .
Rule No. o _1977 Rp]es C Projected . Projected - -
§ 3.024 cq. ' o ' - . - "
ss.018. - o o -
§ 3.039 B. o e

Reference documents that may be of interest include:
1.7 Regulating Electrical Utilities in Minnesota: The Reform -

of Legal Inst1tut1ons, Joant Commi ttee on Science and. Technology, March,
1980. . EE
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Category Area: Petroleum Refineries

This category area is proposed because of the potential for
environmental impacts relating to air poliution, transportation, energy

use, toxic discharge, spills, water pollution, and odors resuiting from

these facilities.. Specific categories recommended within this category
area include:

Mandatory EAW - 6 MCAR § 3.038 C. Petroleum Refineries

Expansion of am existing petroleum refinery facility which increases

its capacity by 10,000 or more barrels per day. (FPCA)

Mandatory EIS - 6 MCAR § 3.039 C. Petroleum Refineries

Construction of a new petroleum refinery facility. (PCA)

Exemptions - 6 MCAR § 3.041: None

DISCUSSION: Under.the current rules, the following category is d1rect1y

relevant to the petroleum refinery category area:

Mandatory EAw 6 MCAR § 3.024 f Construction of a new 01} ref1nery, or
an expansion of an existing refinery that shall increase capac1ty by
10,000 barrels per day or more--(PCA)

- Exemption: None

The EIS threshold proposed was a part of the EAW threshold of
the current rules. It is 1ikely that an EIS would have been prepared on
new facilities pursuant to the current procedures because of the '
expected impacts and the need for environmental review.

The EAW threshold proposed is the same as the EAW threshold for
expansion under the current rules.

The following graph presents EQB and PCA projections and
records relating to the number of projects subJect to environmental
review:

# Processed # EAWs/Year # EISs/Year

Rule No. 1977 Rules Projected Projected
§ 3.024 f, 0 o o
§ 3.038¢C. - - 1/5 years -

§ 3.039 C. - - 0

Category Area: Fuel Conversion Facilities

This category area is proposed because of the potential for
environmental impacts resulting from these facilities and because there
are many areas of controversy relating to potential impacts of these
types of categories since they are largely untested in practice.
Specific categories recommended with this category area include:

Mandatory EAW - 6 MCAR § 3.038 D. Fuel Conversion Facilities

1. Construction of a facility for the conversion of coal, peat, or

biomass sources to gaseous, 1iquid, or solid fuels if that
faciTity has the capacity to utilize 25,000 dry tons or more
per year of input. (PCA}

2. Construction or expansion of a facility for the production of
atcohol fuels which would have or would Tncrease 1ts capacity
by 5,000,000 or more gallons per year of alcohol produced
{PCA)
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Mandatory EIS - 6 MCAR § 3.039 D. Fuel Conversion Facilities

1. Construction of a facility for the conversion of coal, peat, or:
biomass sources To gaseous, Tiquid or solid fuels iT that faci- -

Tity has the capacity to utilize 250,000 dry tons or more per
-year of input. (PCA}

2. Construction or expansion of a facility for the production of
alcohol fuels which would have or would increase its capacity
by 50,000,000 or more gallons per year of aicohol produced,
{PCA)

Exemptions - 6 MCAR § 3.041 (. Fuel Conversion Facilities

Expansion of a facility for the production of alcohol fuels which
woutd have or would increase 1ts capacity by Tess than 500, 000
gallons per year of alcohol produced.

DISCUSSION: Under the current rules, the following category is d1rect1y
related to the fuel conversion category area:

Mandatory EAW: 6 MCAR § 3.024 j. Construction of a new mineral or fuel
processing or refining facility, including, but not limited to, smelting
and hydrometallurigical operations--{PCA or DNR)

Exémptions: None

The current EAW category was designed primarily to deal with
the potential for coal or peat conversion. This category was developed
at a time when the 1ikelihood of such a preposal was fairly remote. The
proposed rules attempt to distinguish potential size differences for ’

such projects and to distinguish those projects from alcohol production. .

Fuel conversion facilities for coal and peat have the potential

for significant impacts with regard to air pollutant and water pollutant .

discharges, and transportation impacts. The state currently has no
facilities of this nature. If such a proposal is submitted, it is

Tikely to be highly controversial because of these potential 1mpacts and-

because of the energy policy issues it would present.

A dry ton year of imput figure was used as the gualitative
measure of size for coal and peat gasification facilities because this
is the most available standard for both types of facilities. The alter-
native of utilizing an output measure was considered but rejected
because different types of fuel output are poss1b1e from coal and peat
resources.

Fuel conversion facilities for alcohol production are generally
viewed as having a lesser potential for significant environmental
impact. 1In addition, the technology for alcohol production has been
tested and applied; consequently, more data on environmental impacts is
avaitable. These facilities have the potential for significant impacts
with regard to water pollution, odors, transportation systems and land
use patterns. These facilities are likely to become wmore common in the
future; therefore, controversy relating to use of natural areas for
energy production and the use of agricultural land for energy product1on
is anticipated.

Gallons of alcohol produced were used as the qualitative
-measure of facility size because this is the most commonly used method
of describing facility size and because this measure is most directly
related to emissions and discharges. The alternatives of tons, dry
tons, and bushels were considered but rejected because they were not as.
easily applied to all potential types of biomass sources. 'Potential
biomass sources include corn grain, corn residue, special energy crops,
grasses, timber; crop residues and other grains.

The exemption threshold proposed was selected to assure that no

private farming operations would be subject to petitions. It is antici-
pated that most private operations will be considerably smaller than
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-500,000 gallons and most commercial operations will be at least one
m1111on galtons yearly. The impacts resulfing from such small facili-
ties are 1ikely to be insignificart.

The following graph presents EQB and PCA projections and
records relating to the number of projects subJect to env1r0nmenta1
rev1ew .

# Processed # EAWs/Year # ElSs/Year

Rule No. 1977 Rules Projected Projected
§ 3.024 j. 4 : - .

§ 3.038 D.1. B _ 1 S
§ 3.038 D.2. - 2 S
§ 3.039 D.1. : - S o © o 1/5 years
§ 3.039 D.2. - : - ' 1/5 years

Reference documents that may be of interest include:

1. Grain Motor Fuel Alcohol Technical and Economic Assessment
Study; U.S. Department of Energy; June 1979.

2.  The Report of the Alcohol Fuels Policy Review, Raw
Materials Availability Reports; U.S. Department of Energy, September
1979,

Category Area: Transmission Lines

This tategory area is proposed because of the potent1a1 for
s1gn1f1cant adverse environmental fimpacts associated with construction,
operation, and maintenance of a linear facility, as well as significant -
social and economic impacts associated with the location of a 11near
facility.
Specific categories recommended within.this category area include:

Mandatory EAW - 6 MCAR § 3.038 E. Transmission Lines

Construction of a transmission line at a néw location with a nominal
capacity . of 70 kiTovolts or more with 20 or more mites of its Tength
in Minnesota. (TQB]

Mandatory EIS - 6 MCAR § 3.039 E. Transmission Lines

Construction of a high voltage transmission line pursuant to 6 MCAR
§ 3.066. (EQB)

Exemptions - 6 MCAR § 3.041 D. Transmission Lines

Construction of a transmission Tine with a nom1na1 capacity of 69
kilovolts or Jess,

DISCUSSIUN Urider the current rules, the fo110w1ng category is d1rect1y
relevant to the transm1ss1on lines category area:

Mandatory EAW: 6 MCAR § 3.0204 dy. Construction of -electric transmission
1ines and associated facilites designed for, or capab1e-of,_eperation at
a nominal voltage of 200 kilevolts AC or more, or ‘operation dat -a hominal
voltage of + 200 kilovolts DC or more, and are 50 miTes or more 1n
Tength -- (EQC); .

Exemptions: WNone

The E1S threshold proposed is consisterit with regulations
relating to the routing of transmission limes. Special procedures
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relating to the implementation of this category are set forth at 6 MCAR
§ 3.056. This threshold is the same as the EAW threshold under the
current rules, however, projects meeting that threshold would require an'
EIS pursuant to current procedures Therefore, this threshold does not
represent & change. . ’ ‘

Transmission 1ines in M1nnesota are of one of -the fo1low1ng
nominal ratings for AC: 69 kV, 115/138 kv, 161 kV, 230 kv, 345 kv, 500
kV. DC lines are either 250 kV or 400 kY. Sixty nine kv ]ines are
generally regarded as less controversial with regard to potential
environmental impacts. These 69 kV lines are usually of short length
and serve the function of distributing power from the primary network to
specific service lines. These 1ines have been exempted from environmen-
tal review. '

Transmission Tines of 115/138 kV, 161 kV, and 230 kV capacities
are commoniy termed high voitage transmission lines. These lines tend
to be much more controversial and have similar potentials for environ-
mental impacts. The proposed EAW category represents a significant
change in that 115/138 kV and 161 kV lines over 20 miles in length would
be subject to mandatory environmental review. Under the current rules
such review was discretionary. This change is proposed because of three
primary reasons: 1. these lines have similar potentials for environ-
mental impacts, 2. these Tines may be fairly easily upgraded to up to
two levels higher transmission capacity, and 3. these lines have been
controversial in the past as witnessed by several citizen: requests for
environmental review of 115 kV facilities.

The proposed EAW threshold is set for facilities that exceed 20
miles in length. These facilities frequently traverse more than one
county and usually entail greater impact as a function of increased
tength. The abbreviated EAW format would place Tittle additional burden
upon the utility because the information requested would be developed
pursuant to their own internal environmental review or pursuant to
federal requirvements. Facilities in excess of .69 kV nominal tapacity
but less than 20 miles 1n length would be subJect to env1ronmenta1
review on a discret1onary basis.

The following graph presents EQB projections and records
relating to the number of projects subject to environmental review:

: # Processed # EAws/Year'. 4 ElSs/Year . '
Rule No. - 1977 Rules Projected Projected
§ 3.024 dp. 0 . -
§ 3.038 E. - 2 -
§ 3.039 E. - - 1/5 years -

Reference documents that may be of interest include:

1. Public Health and Safety Effects of High Vo1tage Overhead
Transmission Lines; Minnesota Department of Hea]th .
October 1977,

Z. Electric Power Transmission Lines - an Assessment of
Rights of Way Compatabiltity; Environmental Quality Board;
final draft - available for review at the EQB office.

Category Area: Pipelines
This category area is proposed because of the potential for
significant adverse environmental effects during construction as well as

during the use of the facility if a leak should develop. Specific cate- -
gories recommended within this .category area include: :
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Mandatory EAW - 6 MCAR § 3.038 F. Pipelines

1. Construction of a pipeline, greater than six inches in diameter.
—and having more than b0 miles of 1ts rength in Minnesota, used
for the transportation of coal, crude petroleum fuels, or oil
or their derivatives. (E(B)

2. Construction of a pipeline for transpdrtation of natural or
synthetic gas at pressures in excess of 200 pounds per square
inch with 50 miles or more of its length in Minnesota (EQB]

Mandatory EIS - None

Exempt1ons - None

DISCUSSION: Under the current rules, the fo110w1ng category is d1rect1y
relevant to the pipeline category area: . -

Mandatory EAN 6 MCAR § 3.024 g. Construction of a pipeline greater -
than six inches in diameter and 50 miles in length--{DNR) o

Exempt1ons None

Proposed category 6 MCAR § 3 038 F.l. is substantively the same
category as contained in the current rules. The language has been '
changed to conform to the language used in the definition of large
energy facilities as defined at & MCAR § EA 501 (f).

Proposed category 6 MCAR § 3.038 F.2. is a new category. The
threshold of this category corresponds to the large energy. fac111ty
threshold as defined at 6 MCAR § EA 501 (f)

These categories are needed because,’ a]though a cert1f1cate of
need must be prepared for large energy facilities, the certificate of .
need process does not entail a comprehensive assessment of potential
environmental impacts. The thresholds were selected to promote con-
sistency with the certificate of need process. Pipelines of less capa-
city or a shorter distance are likely to be connecting pipelines or a
part of a distribution system and environmental review may be required
on a discretionary basis. if significant adverse impacts are anticipated.

The following graph presents EQB projections and records
relating to the number of projects subject to environmental review:

: # Processed # EAMs/Year # EISs/Year
-Rule No. 1977 Rules Processed Processed
§ 3.024 g. 1 - | L
§3.08F.1. - ' 1/5 years . -
§ 3.038 F.Z;. - . 1/5 years . -

Category Area: Transfer Facilities

The category area is proposed because ‘of environmental 1mpacts
associated with operation of the facilities, because these facilities
are typically located near water resources, and because these facilities
are often very controversial in the immediate vacimity. Specific cate-
gories recommended within this category area include: :

Mandatory EAW - 6 MCAR.§ 3.038 G. Transfer Facilities

1. Construction of a facility designed for or capable of trans-

’ Fferring 300 tons or more of coal per hour or with an annual
throughput of 500,000 tons of coal from one mode of transpor-
tation to a similar or dirferent mode of transportation; or
the expansion of an existing facility by these respective
amounts. {PCA}
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2. Construction of a new facility or the expansion by 50 percent
or more of an existing facility for the bulk transfer of hazar-
“"dous materials with the capacity ¢f 10,000 or more gallons per
transfer, 1T the. facility -1s located in a shoreland area, deli-
“‘neated flood plain, or-a state or federally: des1gnated w11d and
scenic r1vers d1str1ct. (PCA)

Mandatory EIS - None

'Exempt1ons C6 MCAR § 3.041 E. Transfer Facilities

Construction of a facility designed for or capable of transferring
Tess than- 30 tons of . coal per hour or with anm annual throughput of
Tess than 50,000 tons-of coal.from one mode of transportat1on 10 a
similar or:different mode of transportation; or the expansaon of an
existing facility by these respective amounts.

DISCUSSION: The current rules contain no EAW or exemption categor1es"'
relating to the transfer fac111ty category area. - : :

The need for the category relat1ng to coa1 transfer facilities
was voiced early-in the process of developing category areas.- Concerns.
documenting this need included fugitive dust emissions, . leaking, noise
levels, transportation related issues, local land use issues, and poten~
tial water pollution issues if the facility is located near a water
resource. The threshold was developed to be consistent with certificate
of need definitions. The threshold used corresponds to the definition
of "coal transshipment facility" at 6 MCAR § 2.090 4 E. . The exemption
category “threshold was set at 10% of this thresheld. The intention of :
the exemption threshold is to prevent petitions for minor industrial .
operations where coal is used as an energy -source. -If 0perat1ons of -
this nature have the potent1a1 for significant impacts,: the issue. should
be ra1sed pursuant to the pr1mary purpose of the act1v1ty I

‘The need for the category relating to the transfer of hazardous-
materials was raised during the public participation process.. The pri-
mary ‘concerns documenting this need included the potential for spilis -
resulting in serious water contamination if that facility is near water-
resources. The threshold was derived to be higher than the amount of
material carried by an average truck transport but still sensitive
enough to apply to 1arge transfer fac111t1es assoc1ated with barge .
transportat1on .

The fo11ow1ng graph presents EQB and PCA prOJect1ons and
records reTat1ng to the number of proaects subaect to env1ronmenta1
revrew

- #'Processed . - . # EAWs/Year - # EISs/Year

Rule No. 1970 Bures . Projected - Projected. -
§3.038 6.1, - e R
§ 3.038 Gi2. - T

Category Area: Underground Storage

: This category is proposed because this type of project is new
and largely untested: is very large in scope, has the potential for
groundwater contamination and serious human health impacts and is very. .
controversial,  Specific categories recommended within this category- .
area include: o

Mandatory EAW - 6 MCAR § 3.038 H. Underground Storage

1. Expansion of an underground storage facility for geses or
11quids that requires a permit, pursuant to Minn. Stat. §
84.57. (DNK}
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2. 'Expansion of an underground storage facility for gases or
Tiquids, using naturally occurring rock materials, that
requires a permit pursuant to Minn. Stat. Y 84.671.  (DNR)

Mandatory £IS - 6 MCAR § 3.039 F.  Underground Storage

1. Construction of an underground storage facility for gases or
Tiquids that reguires a permit pursuant to Minn. Stat. § 84.57.
{DNR)

2. ConstrUCtion of an underground storage facility for gases or
Tiquids, using naturally occurring rock materials, that
. reguirés a permit pursuant to Minn. 3tat. § 84.621. {DNR)

Exemptions - None

DISCUSSIDN Under the current rules, the fo11ow1ng category is d}rect]y
relevant to the underground storage category area:

Mandatory EAW: 6 MCAR § 3.024 7. Construction of an underground storage .
facility for gases and liquids that requires a permat, pursuant to M1nn
Stat. § 84.57 (1974) --(DNR).

Exempt1ons- None

‘Minn. Stat.. § 84.57 mandates a perm1t for the displacement of -
groundwater by the underground storage of gases or 11qu1ds urider
pressure. The Department of Natural Resources (DNR) is the respons1b1e
permitting agency. No specific rules have been promulgated regarding
this authority. " One facility of this type has been constructed in
Minnesota. No EIS was prepared for that facility. The DNR s currently
processing a second application. An EIS has been ordered on the pro-
posed facility. The primary environmental effects of concern on this
type of project are groundwater quantity and quality impacts. The Tack.
of a formal process’ for citizen comment further documents the need for
environmental review of th1s type of activity. :

Minn. Stat. § 84.621 mandates a permit for the storage of gases
or 1iquids, other than water, in natural rock formations underground.
These formations could be naturally occurring or the resutt of the
mining of rock material to create a storage site in a rock formation.

No facilities of this type currently are found in Minnesota and no for-
mal proposals have been presented. It is known, however, that the con-
cept of mining rock to create an underground cav1ty in the bedrock is
being discussed. The purpose of the cavity would be to potentially

store petroleum products. The primary environmental coricerns associated
with such an activity would be related to groundwater quality and safety
concerns. The DNR is the responsible permitting agency for this type of
activity. HNo specific rules have been promulgated regarding this
authority. The lack of a formal process for citizen comment further
documents the need for environmental review of this type of activity.

No threshold is applied to these activities ~ i.e., projects of
these types would have to be sufficiently large in scale for economic
reasons that they would raise the potential for significant environmen-
tal impacts. Further, use of -a threshold could raise the potential of
attempts ‘to piecemeal projects that may be controversial. The impacts
of .the entire facility should be considered prior to the approval of any
part. The lesser EAW requirement is applied for expansion because once
a facility is constructed, the original EIS can be used as an infor-
mation base plus the facility will have developed a record relating to
its actual impacts. The need for an EIS on an expansion can thus be
developed on a case-by-case basis.

The following graph presents EQB and DNR proaect1ons and
records relating to the number of projects subJect to environmental
I"EV'! aw:

~
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# Processed # EAWs/Year . # EISs/Year

Rule No.. 1977 Rules Projected Projected

§ 3_024_i5'___' ':_; o ..i.:. = S R RRRRE
§R0BHL - e e

§ 3.038 H.2. T 3 e |
§3.089F.L. - T Ty years

§3.039F.2. .. - S L , . 1/5 years

Category Area: Storage Fac111t1es 3

This category area is proposed because of concerns re1at1ng to -
potential environmental.-impacts and because.of the Tikelihood of contro--.
versy relating to the siting of these types of projects. Specific cate-
gories recommended within this category area include: o

Mandator} EAN-; GIMCAR §:3;038 I. Storage Facilities

1.. - Construction of a facility designed for or capable of storing
T more. than 7,500 Tons of coal or with an annual throughput of
~more than 125,000 tons of coal; or the expansion of an eXisting.
faciTity by these respective amounts. (PCA}

2. Construction of a facility on a single site designed for or
capable of storing 1,000,000 gallons or more of hazardous
materials. (PCA)

3.  Construction of a facility designed for or capable of st0r1n§
on a single site 100,000 galions or more of 11qu1f1ed natural
gas or synthet1c gas. {PCA)

Mandatory EIS - None =

Exempt10ns - 6 MCAR § 3.041 F. Storage Facilities

Cnnstruct1on nf a fac111ty des1gned for or- capable of stor1ng 1ess
than 750 tons of coal or more, with an annual throughput of Tless

than 12,500 tons of coal; or the expansion of an exrst1ng faciTity
by these respective amounts. . R .

DISCUSSION: Under the current rules, the following category is directly_'
relevant to the storage facilities category area: . -

Mandatory EAW: 6 MCAR § 3.024 h. Construction of facilities on a
single site that.are designed for, or capable of, storing a total of one.
million or more ga11ons of- 11qu1d natural gas, 1iquid’ petroTeum 9as, or
other 11qu1d fuels - (PCA)

Exempt1ons None

The need for prOposed category 6 MCAR § 3 038 1. 1 was vo1ced
early in the process of developing category areas. Concerns documenting
the need for this category include fugitive dust em1551ons, Teaching,
transportation related issues, and water pollution issues. The
threshold was developed to be consistent with certificate of need’
definitions. The threshold used corresponds to the definition of’ "Iarge?
coal storage facility" at 6 MCAR § 2.0904 L. The exemption category
threshold was set.at 10%.of the EAW threshold. - The intention of the
exemption-threshold-is to. prevent petitions for minor industrial opera-
tions where coal is used as an energy source. If operat1ons of this
nature have the potential for significant impacts, the jssue shoqu be
raised pursuant to the pr1mary purpose of the act1v1ty
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Proposed category 6 MCAR § 3.038 1.2. is substantively similar

to the category in the current rules. The threshold Tevel corresponds
to the threshold for a large energy facility as set forth at 6 MCAR §
EA 501 (f}. The category was changed as a result of comments received
during the public participation process. to apply to all hazardous
materials as opposed to only petroleum fuels. It is Tikely, however,
that only petroleum fuels will be stored in sufficient QUant1t1es to
trigger this threshold.

Proposed category 6 MCAR § 3.038 1.3. was included in the =

current threshold at a threshold of 1,000,000 galions. MNatural gas and

synthetic gas facilities were separated from the proposed petrocleum
category because the 1,000,000 gallion threshold was unrealistic. . -
Natural and synthetic gases are typically stoered in much smaller
facilities.. These facilities are stored under pressure and create
controversy relating to the exp1os1ve nature of the facility.

: The following graph presents EQB and PCA projections and
records relating to the number of pro;ects subJect to env1r0nmenta1
review: .

R # Processed . # EAWs/Year - -~ # EISs/Year
Rule.No. - . 1977 Rules -~ 'Proje;ted_ © . Projected
§ 3.024 h, T i R TR
§3.08 1.0 . -4
§ 3.038 1.2, o 3 S
303813, - 3o

Category Area: Metallic Mineral Mining and.Processing;

This category area is proposed because of the environmental

impacts associated with mine facilities and processing facilities and © -

because of significant land use implications relating to these types of
projects.  Specific categories recommended within this category area
include: ' : : o SR

Mandatory EAW - 6 MCAR § 3. 038 J. Metallic mineral mining and -
processing. . e .

1. Mineral deposit evaluation of metallic mineral déposits other

than natural iron ore and taconite, (DNR}

2. 'Expans10n of a stockpile, tailings bas1n or mine by 320 or-
more acres. (DNR) . :

3. Expansion of a metallic mineral plant processing faci]ity that
is capable of increasing production by 25 percent per year or
more, provided that increase 1s in excess of 1,000,000 tons per

. year in the case of Tacilities for process1ng natura] ireon ore
-or taconite. {DNR]. . .

Mandatory EIS - 6 MCAR § 3. 039 6. Metal]ic mineral mining and
processing.. _ e T T
1. Mineral deposit evaluation involving the extraction of 1,000

tons or nore of material that 15 of interest to the proposer -

principally due to its radioactive characteristics.  (ONR) o

2. Construction of a new faci1ity-f0r mining metallic minerals or
for the disposal of tailings from a metalTic mineral mine.

[DNRD

3.  Construction of a new metaliic mineral processing facility.
- {DNRY:
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Exemptions - 6 MCAR § 3.041 G. Mining

1. General mine site evaluation activities, that do not result in .
a permanment altération of the environment, including mapping,
aerial surveying, visual inspection, geologic field
reconnaissance, geophysical studies, and surveying, but.
excluding exp1oratory borings.

2. Expansion of metallic mineral plant processing facilities that -
is capable of increasing production by Tess than ten percent
per year, provided that increase is Tess than 100,000 tons per
.year in the case of fac111t1es for process1ng natural iron ore

~or taconite. '

3.  Scram mining operations.

DISCUSSION: Under the current rules, the following categories are
directly relevant to the wetallic mineral mining and processing category
area: . e o

Mandatory EAW: 6 MCAR § 3.024

j. ~ Construction of a new mineral or fuel'process1ng or refining .
facility, including, but not Timited to, smelting and hydrometa11urg1ca1
‘operations - (PCA or DNR).

n. . Construction or open1ng of a new facility for m1n1ng metallic
minerals - {DNR}.

by. Conversion of 40 or more contiguous acres of forest cover
to a different Tand use. (Loca1) : ‘

Exemptions " None

: For the purposes of this discussion, metallic m1nera1 mining =
related impacts may be viewed in the fo110w1ng stages:.

1. Exploration and initial s1te evaluation activities.
2. - Bulk sampling and mineral deposit evaluation

3. ~Mining -

4. Proceséing

5. Disposal of wastes related to m1n1ng, including reclama_
tion activities.

General mine site evaluation activities are excluded from these
rules pursuant to 6 MCAR § 3.041 G.1. This represents a significant
change from the current rules. Under the current ru]es,_a11 mining
related activities were subject to eavironmental review. The exemption .

category excliudes those activities that will not result in permanent

- alteration of the environment. Exploratory borings are not included in
this exemption because these activities are controversial and the sub-
ject of scientific debate as to the significance of potential impacts.
Significant public concern has been expressed relating to potential
health impacts resulting from groundwater contamination, especially

through radioactive mineral deposits. This type of exploratory activity

is, therefore, subject to environmental review on a discretionary basis
with-the Department of Naturai Resources (DNR} as responsible governmen—_
tal unit. . . .

Mineral deposit evaluation activities have the potential for
causing environmental impacts similar to those of mining - but on a -
smaller scale. This type of mining activity was not specifically

- addressed in the current rules. Minnesota has had lengthy experience in
evaluating the impacts of mineral deposit evaluation and mining of
natural iron ore and taconite. These activities are regulated pursuant
to the Mineland Reclamation Rules, 6 MCAR § 1.40L. . This regulation pro-
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vides adequate review for most natural iron ore and taconite mineral
deposit evaluation activities, therefore, this type of activity is
excluded from 6 MCAR § 3.038 J.1. and is subject to environmental review
on a d1scr‘et1onar'y basis. Minnesota has had relatively Tittle
~experience n evaluating the impacts of wining and mineral deposit eva-
Tuation of other types of mineral deposits. Such mining is considered
most 1ikely in Minnesota for ores of copper, nickel, and uranium.
Because of the Tack of experience and lack of other regulations related
to these mining activities, they are subject to wandatory environmental
review, Extensive evaluation of radioactive deposits has been elevated
to a mandatory EIS category pursuant to 6 MCAR §.3.039 G.1. because of
_ the increased potential for adverse environmental impacts and human
hedlth impacts. The 1,000 ton threshold was recommended by the DNR as a
feasible threshold to indicate a concern for significant adverse
environmental impacts. This threshold is near the limit of ore. commonly
analyzed for evaluation of the deposit.

~ Metallic mineral mining activities may have the potential for:
significant impacts on ground and surface water quality and quantity,
air quality, land use impacts and demographic impacts that may disrupt -
the local economy. 6 MCAR § 3.039 G.2. requires a mandatory EIS for all
new metallic mineral mining proposals. An all or none threshold is used
because these activities must be of an economically feasible scale and.
that scale would, of necessity, be sufficient to potentially pose the
threat of significant impacts. At 6 MCAR § 3.038 J.2. an acreage
threshold is used for the EAW for expansion of an existing facilty. The
Tesser EAW requivement is provided for expansions because the impacts
retated to land use, siting, and demographics are reduced and the pri-
mary concerns relate to the mitigation of direct physical impacts. This
could be done without an EIS. Scram mining operations are exempted pur-
suant to 6 MCAR § 3.041 G.3. because these operations, by definition, do
not impact significant amounts of new land or new resources. These
activities are much smaller in scale and tend to be oriented to maxi-
mizing the resource. The current rules require an EAW for new mining
operations. Although the proposed rules appear to .be more stringent by
requiring an EIS for new facilities, in practice an EIS would have been
prepared on new facilities under current regulation. Therefore, this
does not represent a substantial new requirement. Environmental review
of expansions of mining operations was discretionary under the current
rules. The current rules did not exempt scram mining operations.

_ Metallic mineral processing facilities have the potential for
significant impacts on ground and surface water quantity and gquality,
air quality, and demographic impacts that may disrupt the local economy.
6 MCAR § 3.039 G.3. requires a mandatory EIS for all new processing
facilities. An all or none threshold is used because these facilities
must be of an economically feasible scale and that scale would, of
necessity, be sufficient to pose the threat of s1gn1f1cant impacts. At .
6 MCAR § 3.038 J.3. a percentage expansion figure is used as a threshold
for an EAW. The ltesser EAW requirement is provided for:expansions
because the impacts related to siting and demographics are reduced and
the primary concerns relate to the mitigation of direct physical ’
impacts. This could be done without an EIS. At 6 MCAR § 3.041 G.2., a
percentagé expansion figure is used to exempt certain minor expansions.
This exemption is intended to allow equipment changes, alterations that
may increase production efficiency, and minor operat1ona1 changes
without eénvironmental review. The current rules require an EAW for new'
processing facilities. Although the proposed rules appear to be more
stringent by requiring an EIS for new facilities, in practice an EIS -
would have been prepared under current regulations. Therefore, this
does not represent a substantial new requirement. Environmental review
of expansions of processing facilities was discretionary under the
current ‘rules. The current rules contained no excemptions re1at1ng to-
the expansion of processing fac111t1es

Waste or tailings disposal facilities have the potential for
significant impacts on ground and surface water quantity and quality, -
air quality, and land use impacts. 6 MCAR § 3.039 G.2 requires a man-
datory EIS for all new tailings disposal facilities. Anm all or none
threshold is used because these facilities must be sufficiently large to
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be economically feasible and functionally practical such that the size
would be sufficient to pose the threat of significant impacts. At 6
MCAR § 3.038 J.2. an acreage threshold is used for an EAW requirement .
for expansion of an existing facility. The lesser EAW requirement is
provided for expansions because the impacts related to land use and
siting are largely reduced and mitigation efforts may be.able to be tied
into the existing design. This could be done without an EIS. -No exemp-
tions are established relating to disposal facilities because even rela-
tively small faciiities may generate substantial local impacts. The
current rules do not specifically address tailings disposal facilities;
however, these facilities would typically be addressed in conjunction
with spec1f1c mining proposals. . .

The foliowing graph presents EQB and DNR proaect1on5 and
records relating to the number of pro;ects subject to env1ronmenta1
review:

- - # Processed # EAWs/Year # EISs/Year
Rule No. 1977 Rules Projected Projected
§3.028 3. - o0 oL
§3.04n 0 L.
§3.008by 2 - .
§ 3.038 J.1. A 1/5 years . -
§3.080.2. . - o 1.
§ 3.038 J.3. I - 0. .
.§ 3.039 G.1. S : - ,._. 1/5 year§ ‘
§3.039.6.2. - ey years
§3.039 6.3, - = L 15 yedrs

Category Area: Nonmetallic MiheraT Mining

This category area is proposed because of the potential for
s1gn1f1cant effects on ground and surface water quality and quantity,
air quality, land use, and the local and state economy. Other local and
state requlations relating to these activities do not necessarily deal .
with the full spectrum of potential impacts. Environmental review would
facilitate muliti-agency coordination. Specific categories.recommended
within this category area include: i . '

Mandatory EAN -6 MCAR § 3.038 K. Nonmeta]]1c m1nera1 m1n1ng

-~ 1. Development of a fac111ty for the extract1on or m1n1ng of peat
which will result in the excavation of 160 or more acres of .
Tand during its ex15tence {DNR)

2. Development of a facility for the extraction or mining of sand
i .gravel, stone, or other nonmetallic minerals, other than peat,
which will excavate 40 or more acres of land to a mean. depth of
ten feet or more during its existence. {Tocal)l

MandaﬁorquIS - 6 MCAR § 3.03%9 H. HNonmetallic mineral mining..:

1. Development of a facility for the extraction or mining of peat
" which will utilize 320 acres of 1and or- more dur1ng its
existence. (DNR)

2. Development of a facility for the extraction or mining of sand,
gravel, stone, or other nonmetallic minerals, other than peat,
- which wilTl excavate 160 acres of Tand or more to a mean depth
of ten feet or more during its existence. (Tocal)
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Exempt1ons 6 MCAR § 3. 041 G M1n1ng

1. General mine s1te eva1uatton act1v1t1es, that do . not resuTt 1n
i a permanent alteration of the environment, including mapp1ng,
aerial surveying, visual inspection, geologic field - - ]
‘reconnaissance, geophysical studies, and’survey1ng, but
exc1ud1ng expToratory bor1ngs ) )

DISCUSSION - Under the current rules, the fellow1ng category 1s directly
relevant to the normetallic mineral mining category area:

Mandatory EAW: :G-MCAR § 3.024.0. Construction: or. opening of a-facility
for mining gravel, other non-metallic minerals; and fuels: involving: more
than 320 acres - (Local, except.DNR with respect to peat fuels). :

Exempt1ons - None

Th1s category area is subdivided 1nt0 categories re]at1ng to
peat and categories relating to aggregate minerals because the .impacts
relating to these activities differ. A third type of nonmetallic
mineral that could be mined in Minnesota, marl, is not included in this
category area. Mining of marl almost always takes place in lake basins.
This activity would be addressed by the Wetlands and Protected waters
category area.

The extraction of peat resources has the potential for causing
environmental impacts relating to land use, air quality, water quality, -
mining and drainage. Current peat mining activities tend to be of small
scale and for the purpose of marketing the peat as a horticultural pro-
duct or as a briquet fuel. Peat mining 1s expected to be extremely
controversial if proposals develop to utilize the resource for other. .-
energy uses. Data based on actual development of these resources on a
broad scale -is limited. The threshold levels of 160 acres for a man-
datory EAW {6 MCAR § 3.038 X.1.} and 320 acres for a mandatory EIS {6
MCAR §°3.039 H.1.) coincide with Department of Natural Resources policy -
as set forth in the Minnesota Permit Program Policy Recommendations. 1In
the current rules the 320 acre threshold for an EAW for nometa111c .
resources would have applied to peat extraction. .- i

The extraction of aggregate resources has -the potential for
causing ehvironmenta] impacts relating to land use, transportation,
noise, air quality, water quality and vibrations. Proposed activities
are frequently in or near populated areas and,, therefore, tend to be -
controversial. - The threshold Tevels of 40 acres to a ten foot depth -for
a mandatory EAW (6 'MCAR §-3.038 K.2.) and 160 acres to a ten foot depth
for ‘a mandatory EIS (6 MCAR § 3.039 H.1.) were developed pursuant té:the
public participation process and on the basis of the history of environ-
mental review for these activities. The current EAW threshold is 320 -
acres; however, the category is not specific as to the degree of mining
requ1red to trigger the threshold.  (I.e., if a:lesser -ared:is actually -
developed; the entire parcel of land would still be included in the
measurement)., Petitions have heen received for envirenmental review on
fac111ties as 1ow as 10 acres.

General mine site evaluation act1v1t1es that do not resu1t in a
permanent alteration of the environment are excluded from these rules
pursuant to 6 MCAR'§ 3.041 G.1. The current rules do not contain any
exemptions relating to nonmetallic mineral mining This exemption is
included to.focus enV1ronmenta1 review on the pr1mary purpose -of -the -
proposed act1v1ty

The: fo11ow1ng graph presents EQB and DNR prOJections and
records relating to the number of projects subJect_to environmental

review:: | | | | :
RPN . oy Processed” . :‘L#;ERNS/Yeafp § EISs/Year

Rule No. -~ o 1977 Rules .- - - Projected = -Projected

§ 3.024 . ST T T

§ 3.038 K.1. o : - ‘
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§ 3.038 K.2. - 10 -
§ 3.039 H.1. e - _' 1
§ 3.039 H.2. - L o2
Category Area: Paper or Pulp Processing Mills. '

This category area is proposed because of the potential for '
significant effects on water quality, air quality, solid waste
generation, and transportation impacts. These potential impacts are
regulated by several different agencies. Environmental review would
facilitate multi-agency coordination. Specific categories recommended
within this category area include: . :

Manﬂatory EAW - 6 MCAR § 3.038 L. Paper or pulp processing mills.

Expansion of an existing paper or pulp processing facility that will
increase 1ts production capacity by 50 percent or more. (PCA)

Mandatory EIS - 6 MCAR § 3.039 I. Paper or pulp processing.

. Conmstruction of a new paper or pulp processing miil. (PCA)

Exemptions: 6 MCAR § 3.041 H. Paper or pulp processing facilities.

Expansion of an existing paper or pulp processing facility that will
increase iis production capacity by Tess than ten percent.

DISCUSSION: Under the current rules, the following category.is directly
relevant to the Paper or Pulp Processing Mills category area:

Mandatory EAW: 6 MCAR §3.024 x. Construction of a.néw paper and - |
pulp processing mili -~ {PCA}). - : : o

Exemptions: None

Paper and pulp processing wmills have -a broad range of environ-
- mental impacts. Water related impacts include the use of large quan-
tities of water and the discharge of both cooling and process waters.

Air quality related impacts are primarily associated with power genera-
tion at the facility. The degree of the problem is tied to the type and
amount of fuel used. Solid wastes in the form of ashes from power
generation and sludges from process water treatment may pose serious
disposal problems. ‘Raw materials and products of these facilities are
bulky materials and the facilities are labor intensive; therefore,
transportation related impacts are 1ikely to be a further issue. The

EIS threshold, 6 MCAR § 3.039 I. is set at an all or none threshold for
new facilities, This is reasonable because the size of these facilities
must be ecoriomically practical and that size would have the potential _
for significant impacts. ~These are new impacts on the local environment
and significant wildlife and land use questions must also be addressed.
This category corresponds to the current EAW threshold; however, in
practice an EIS is 1ikely to be prepared on a new facility pursuant to
current procedures. Therefore, this does not represent a maaor change
“in the requirements for environmental documents.

The Po]]ut1on Control Agency has recently prepared an EIS on
the expansion of the St. Regis facility. This project was highly -
controversial. The conclusion of the EIS was that, given controls, the
expansion would have no sigrificant environmental effects. The expan-
sfon was greater than 50%. The experience of that EIS and the current
Blandin expansion EAW indicates that impacts related to expansions of
Tess than 50% can be adequate]y handled through permitting. Expansions
greater than 50% should require an EAW because of the magnitude of addi-
tional wastewater and solid waste generated and because of additional
air quality and transportation impacts.. The current rules did not have
& category related to the expansion of these facilities.
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At 6 MCAR § 3.041 H., a ten percent figure is used to exempt
minor expansions. This exemption is intended to allow equipment
changes, alterations that may increase production efficiency, and minor
operational changes without environmental review. Expansions between
ten and 50 percent are subject to environmental review on a discretionary
basis because such expansions are 1ikely to be of a magnitude that will
generate controversy and because of the scope and potential significance
of impacts. The current rules do not contain exemptions’ re1at1ng to -
paper and pulp processing mills. :

The following graph presents EQB and PCA projectionS'and
records relating to the number of projects subject to environmental.
review: .

# Processed # EAWs/Year ¥ EISs/Year

Rule No.- .. 1977 Rules . . Projected o Projected
§ 3.024 x. 1 ' - L
- §3.0%8L. . - 1 Tl

§ 3.039 1. . R _ - _ _ 1/5 years
Reference documents that may be of 1nterest 1nc1ude . o
1. St Reg1s Expans1on EIS; Po11ut10n Control Agency, '1979.
Category Area: Industria]/commerc1a]/1nst1tut1ona1 fac1]1t1es.

. This category area 1is proposed bacause of the potential for
significant impacts on water quality, ajr quality, solid waste
generation, hazardous waste generation, transportation, land use,

- demographic and economic impacts on local economies. The spectrum of
impacts is diverse and the regulation of the impacts varies in effec-
tiveness with the units of government responsible.. This type of project
tends to beé controversial, as witnessed by the number of projecis pre-
viously subjected to environmental review. Specific categories recom-
mended within this category area inciude: ’ ’ .

Mandatory EAW - 6 MCAR § 3. 038 M. Industrial/commercial/institutional -
facilities. ' -

1. . Construction of a new or expansion of; an existing industrial,
- commercial, or institutional facility equal to or in excess of:
the Tollowing thresholds, expressed as gross floor space: . .

‘2. Unincorporated area - 100,000 sq. ft.

b. Third or fourth class city - 200,000 sq. ft.' .

¢. ‘Second class city - 300,000 sq. ft.

d. First class city - 400,000 sq. ft. (Tocal)

~ 2. Construction of a new or expansion of an existing industrial,

: commercial, or institutional facility of 20,000 or mere sq.
1. of ground area, it the Tecal governmental unit has not -
adopted approved shoreland, flood plain, or wild and scenic
rivers Tand use district ordinances, as app11cab1e and either:

a. The actuvity involves riparian frontage or

b.  Twenty thousand or more sg. ft. of ground area to be deve-
Toped is within a shorefand area, delineated flood plain,™
or state or federally des1gnated wild and scenic r1vers
district. (10ca1)
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Mandatory EIS - 6 MCAR § 3.03% J. Industrial/commercial/institutional
facilities.

1. Construction of a new or expans1on of an existing 1ndustr1a1
commercial, or institutional facility equal to or in excess of
the following thresholds,. expressed as gross f1oor space

~.4.  Unincorporated area - 250 000 5q. ft.

b. Third or fourth c]ass_;ity - 500,000 sq. ft. '

'c. Second class city.- 750,000 sq. ft.
d.  First ciass'city - 1,000,000 sq. ft. (local}

2. Construction of a new.or expansion of an existing industrial,
commercial, or institutional facility of 100,000 or more sq.
ft. of ground area, 1T the Tocal governmental unit has not
adbpted state approved shoreland, flood pTain, or wild and
scenic rivers land use district ord*nances as app11cab1e, and
ejther: . ’

a. The activity involvés ripariaﬁ frbntage, or .

b. One hundred thousand or more sq. ft. of ground area to be
developed is within a shoreland area, delineated fTood
p1a1n, or state or federally dés1gnated w11d and scenic
rivers d1str1ct. (TocaT] .

Exemptions - 6 MCAR § 3.041 I, Industr1a1/commercia1/institutional
facilities: . .

1. Construction of a new or expansion of an existing industrial,
commercial, or institutional facility of Tess than the
following thresholds, expressed as gross floor space, if no
part of the development 1s within a shoreland area, delineated
fTood plain, or state or federally designated wild and scenic
rivers d1str1ct:

a. Third or fourth c]ass c1ty or un1ncorporated area - 50,000 .
sq. ft.

b. Second class city - 75,000 sq. ft.

¢.. First class cfty - 100,000 sq;_ft.“ .

2} The construction of an 1ﬁdustrié1,'commerciaT, or institutionaif
— - facility with Tess than 4,000.sq. ft. of gross fioor space, and

~With assoc1ated4park1ng fac111t1es dés1gned for 20 veh1c!es or.
1ess. _ S _ .

3. -Construct1on of a new park1ng fac1]1ty for Tess than 100 .
vehicles if the facility is not located in a shoreland ared,
delineated flood plain, or state or federa11y des1gnated wild
and scenlc rivers district. : : .

DISCUSSION Under the current rules, the f0110w1ng categor1es are. L
directiy: relevant to the 1ndustr1a1/commerc1a1/1nst1tut1ona1 fac111t1es
category area: - L . . .

Mandatory EAW: 6 MCAR s 3 024.

a. Construction of a_new 1ndustr1a1 park of over 320 acres.in size -
(Local) : S '

b. Construct1on of a fac111ty or 1ntegra1 group of fac111t1es W1th at
least: 250,000 square feet of commercial or retail floor space or.at
least 175,000 square feet of industrial floor space, or a. mi xture of
commerc1a1, 1ndustr1a1 and retail. floor space tota11ng at 1east 250, 000
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square feet unless located in an 1ndustr1a1 park for wh1ch an EIS has
a]ready heen prepared - (Loca1)

c. Any- 'ltldustﬂ eﬂ, commerm al or res1dent1 al development of 40 ar more.
acres, any part of which is w1th1n a f1oodp1a1n dréa, as defined by the

“Statew1de Standards and Crlteria for Management of. F}oodp1a1n Areas of

M1nnesota (Loca]), .

d.  Construction of a commercial ov 1ndustr1a1 deve10pment any part of
which is within a shoreland area (as defined by Minn. Stat. § 105.485
{1974}, covering 20,000 or more square feet of ground space, not
1nclud1ng access roads or parking areas, and located gn a parcel of land.
hav1ng 1, 500 feet or more of shore11ne frontage (LocaT),

Exempt1ons- 5 MCAR § 3.026..

3. Construct1on or a!terat1on of a store, off1ce, or restaurant
designed for an’ ‘occupancy of 20 persons or less, if not in conjunction
with the construction or alteration of two or more stores, offices, or
restaurants accumu1at1ng an occupancy load of more than 30 persons,
unless designated to be a historical structure. -

Several variables affected the se]ect1on of the qualitative
measure, for th1s category area:

1.  Amount of impact is related. to size of fac1l1ty (Note -
this can be operational ‘size or amount of surface area. occup1ed)

2} Size of fac111ty can be measured by physical 51ze work
force or product1on.

3 Type of impact is a funct1on of the type of product.

'.54;”= Sever1ty of 1mpact is a functlon of 1ocat1on (Note - @spe-
ciatly proximity. to. water resources ).

5. Economic/demographic impacts are a function of the ab1]1ty
of: ‘the local: and: regional- environment and: local societal structure to
adapt to. the fac111ty.

The diversjty of these variables precludes fine tuning of categories to
the degree desired. As a result, for facilities located in upland
areas, where water related. impacts are likely to be more easily
addressed thresho1ds relating te the operat1ona] size of the facility
relative to. the size. of the Tlocal: community were used. The basic theory
is that the Targer the facility, the greater the output and the greater
the. potent1a1 for. Tocal spgietal and environmental disruption. - Square
footage thresholds were set at relatively high levels {i.e., not Tikely.
to. be. proposed) for the EIS category and at moderate levels for the EAW.
category to, a1Tow d1scret1on by the’ RGU in eva1uat1ng the mer1t of the
other var1ab1es. i .

For facilities 1ocated near water resources, the var1ab1es
associated with.water quality and loss of habitat adjacent to aquatic
ecosystems. were assigned: added importance.  Therefore, thresholds: asso-.

~¢ciated with the prox1m1ty to the resource. and-the -amount of .ground area
that is rendered. impervious (thus increasing runoff potent1a1) were.
added while the local economic/demographic impacts were given less,
pr1or1ty. This in.itself would primarily. impact 1arger cities with: .
_relation. to these rules. However, the DNR- has regulatory authority over.
. development: within shoreland, floodpldin. and-wild and scenic.-river :
areas, Local governmentaT units must adopt local ordinances complying -
with: these base’'standards. These ordinances must be approved by. the DNR
on-a case- by-case basis. ~Therefore, the. category for developments near
water. respurces was. further tied to whether or.not the local governmen- -
tal unit; has comp1ied with, existing regulations. Those that have are
presumed t0.have incorporated-adequate environmental protection: measures
and are, therefore, subject to.the same threshold as developments. in.
upland areas. Those that have not are subject to more stringent
. thresholds. . e - )
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In actual application, developments in shoreland areas are most
1ikely to be involved.. A1l Minnesota counties have adopted shoreland
ordinances; therefore, all developments in unincorporated areas actually
would have the same measure applied. Approximately 50 of Minnesota's
approximately 850 cities have adopted shoreland ordinances.
Approximately 150 more citias will have adopted ordinances within the
next biennium. This schedule will cover almost all cities likely to
have proposed developments of sizes exceeding this threshold. :
Communities that feel they may be adversely impacted may develop ordi-
nances ahead of the DNR schedule. Therefore, the use of this measure- -
ment for developments near waier resources is projected to have
relatively minimal long range 1mpact in re]at1on to the number of pro-
jects subject- to environmental review,

The actual quantitative thresholds proposed were the subject of
considerable controversy through the public meeting process used in pre- =
paration of these rules. Although these thresholds do not represent
consensus, they do represent a negotiated workable threshold. The cate-
gories proposed are more direct (i.e., fewer.and more specific) than the
thresholds of the current categories. Several factors. are relevant in
evaluating the reasonableness of these thresholds:

1. Although the EAW thresholds are 1ower than those of the
current rules for third and fourth class cities and unincorporated
areas, the thresholds are relaxed for first and second class cities.

2. The current ryles categories relating to development near
water resources apply to projects "any part of which is located within"
a shoreland or floodplain. This is a more encompassing approach than

'ty1ng the category strictly to the ground area to be developed and
riparian development.

3. The exemptions are designed to be more project specific to
promote increased predictability in the application of these rules.

The following graph presents EQB projections and records
relating to the number of projects subject to environmental review:

# Processed . # EAWs/Year e # EISs/Year

Lo " - B T - B Y I N I ]

Rule No. 1977 Rules " Projected : Projected
3.024 a. 0o .- _
3.024 b. | a8 LT
3.024 ¢c. .. AP o -
3.024.d. . 0. . - -

3.038 M1 . - o2
3.08M.1b. - s

3.08 Ml - 5 . -
oMl - 2 .

3.0 M2,. - T o B
3.039 J.1.a. f - . o - o . :1/5 years
2,089 b - o 15 years
3.039 J.l.c. ST T 1/5 years.
§ 3.039 J.1.d. - F - .- .1/5 years
§ 3.039 J.2. e SR S

Reference documents that may .be of 1nterest 1nclude
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1. Shoreland Management Classification System for Public Waters;
Department of Natural Resources; January, 1976.

Category Area: Air Pollution

This category area is proposed because of public concern
relating to air quality and its impact on human health and the
environment, especially via implications relating to acid rain.” This
category area is proposed because other category areas may not be speci-
fic enough to review projects with potentially significant impacts on ’
air quality. Specific categories recommended within this category area
include:

Mandatory EAW - 6 MCAR § 3.038 N. Air pollution.

1. Construction of a stationary source facility that generates 100
tons or more per year of any single air pollutant after i
instalTation of air pollution control equipment. (PCA)

2. ~ Construction of a new parking fac111ty for 1,000 or more
veh1cles. (PCA}

Mandatory EIS: None

Exemptions: None

DISCUSSION: Under the current rules, the following categor1e5 are: -
directly relevant to the air po11ut1on category area:

Mandatory EAW: 6 MCAR § 3.024

e. Construction of a facility that generates more than a maximm of
2,500 vehicle trips per hour or a maximum of 12, 500 vehicle trips per
eight-hour peried - (Locall;

k. Construction of a facility if the cumulative emissions of par-
ticulate matter and sulfur oxides exceed 50 tons per day - (PCA).

Exemptions: None

: The EAW category at 6 MCAR § 3.038 N.1. represents a revision
in the current EAW category %o make it more practical. . The qualitative
measure was changed from a measurement of only.particulates and sulfur
oxides to a measurement for any single air pollutant. Emissions that
would trigger the threshold are 1ikely to be particulates or sulfur
oxides; however, other poliutants, especially nitrogen oxides and ozone,
are also of major concern. The measurement is designated as post treat-
ment .as an incentive for the instailation of proper poliution control
equipment. Synergistic impacts are not addressed specifically by the
category; however, a lower threshold will facilitate a review of poten-
tial synergistic impacts on a case-by-case basis. The guantitative
measure was adjusted to a realistic figqure. The threshold of 50 tons
per day (18,250 tons per year) in the current rule's EAW category was so
high it excluded all facilities. Very large and inefficient sources :
currently in operation in Minnesota would correspond to approximately
only 1,000 tons per year. The proposed threshold coincides with federal
regulations which classify facilities of 100 tons per year as a major
source of air pollution. This threshold is also consistent with the
proposed state off-set rule. Technology is available to minimize this
impact and past experience has demonstrated that early environmental.
review can control problems assomated with major sources of air
poliution,

The EAW category at 6 MCAR § 3.038 N.2. is a simplified
measurement that is consistent with the current rule. Primary environ-
mental issues raised by these facilities include runoff from the
facility, carbon monoxide and lead air emissions, petroleum and lead
runcff, and associated aquatic impacts. These impacts are most closely
assoc1ated with the number of vehicles using a facility. A facility
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accommodating 1,000 vehiclies would correspond to approximately 300,000
sq. ft. or approximately seven acres.

No exemptions are listed under this category area; however, it
should be noted that 6 MCAR § 3.041 I.3. exempts facilities for less
than 100 vehicles if the facility s not located in a shoreland area,
flood plain area or state or federally designated wild and scenic. rivers
district. . _
The following graph presents EQB and PCA projections and
records: relat1ng to the number of pro;ects subject to env1ronmenta1
review:

# Processed # EAs/Year # EISs/Year

Rule No. 1977 Rules Projected Projected
§ 3.024 e. N - | -
§ 3.024 k. 0 -
§.3.038 N.1. . - -

§ 3.038 N.2. - R _ -

Category Area: Hazardous Waste

This category area is proposed because of the potential for
ground and surface water contamination and the resultant human health
and environmental impacts that may result from the disposal, processing
and storage of hazardous wastes. Additional concerns include potential
air quality, noise and odor impacts, safety questions relating to )
handling, and transportation and land use issues. This issue was not
specifically addressed in the current rules. Minn. Stat. § 115A speci- =
fically addresses this issue. The categories are proposed in a format
to coincide with the implementation of this legislation. Specific cate--
gories recomvended within this category area include: o o

Mandatory EAW - 6 MCAR § 3.038 0. Hazardous waste.

1. Construction or expansion of a hazardous waste disposal
facility. (PCAJ .

2.  Construction of a hazardous waste processing facility which
sells processing services to generators, other than the owner
and operator of the facility, of 1,000 or more kiTograms per
month capacity, or expansion of such facility by 1,000 or more
kiTograms per month capacity. (PCA]}

3. Construction of a hazardous waste processing facility of 1,000
or more Kilograms per month capacity or expansion of a facility

by 1,000 or more KilTograms per month capacity if the facility -
is Tocated in a shoreland area, delineated flood plain, state
or federally designated wild and scenic rivers d1strlct, or 1n
an area characterized by soluble bedrock (PCA)

4. Construction of a facility for the storage of hazardous waste
- of 5,000 or more gallons capacity or expansion of a facility by
5,000 gallons or more capacity, if the facilTity is Tocated in a

shoreland area, delineated flood plain, state or federally
designated w11d and scenic rivers district, or in an_area
character1zed by soluble bedrock. (PCA) .

Mandatory-EIS'- 6 MCAR § 3.039 K. Hazardous waste.

1. Construction or expansion of a hazardous waste disposal faci-
Tity for 1,000 or more kilograms per month, {PLAY
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2. The construction or expansion of a hazardous waste disposal
facitity in a shoreland area, delineated flood plain, state or
federally designated wild and scenic rivers district, or in an.
area characterized by soluble bedrock {PCA}

3. Construction or expansion of a hazardous waste processing fac1~
Tity which selis processing services to generators other than
the owner and operator of the facility, if the facility is
Tocated in a shoreland area, delineated flood plain, state or
federally designated wild and scenic rivers district, or in an -
area characterized by soluble bedrock. (PCA)

Exemptions: None

DISCUSSION: The current rules do not contain any EAW or exemption -cate-
gories directly relevant to the hazardous waste category area.

The categories proposed pursuant to this category area may be
viewed in three distinct phases.

1. Storage facilities
2. Processing facilities
3. Disposal facilities

- .The storage category, 6 MCAR § 3.038 0. 4. is designed to app1y
to facilities for long term storage. The 5,000 gallon threshold is
regarded as a likely dividing line between str1ct1y temporary facilities
and long term storage. Below this threshold it is Tikely that materials
are being gathered primarily to make shipment economically practical.
The gallon unit of measurement is used because these wastes are usually
stored as liquids in 55 gallon drums. Concerns relating to storage-
facilities are mainly the potential for accidental spills and leaks.: No
E1S category is proposed because the need for an EIS can best be
addressed on a case-by-case basis depending on the nature and location
of the activity.

The processing facility categories, 6 MCAR §§ 3.038 0, 2. .and
‘3. and 6 MCAR § 3.039 K. 3., have several built-in variables:

1. Whether the facility sells services
2. The proximity to sensitive areas
3. Quantity

The commercial /non-commercial distinction was included because commer-
cial facilities are Tikely to acquire a variety of different substances
from a variety of different sources. Such facilities are 1ikely to ;
generate a more broad spectrum of pollutants and are 1ikely to ‘be more
controversial. An all or none threshold is applied .as an EIS ‘threshold
if the facility is to be located in a sensitive area. For other commer-
cfal facilities the 1,000 kilogram per month threshold is used. This
threshold is selected because it is consistent with federal regulations
relating ‘to hazardous waste. For non-commercial facilities, -environmen-
tal review is discretionary unless the facility is located in a sen-
sitive ‘area and processes in excess of 1,000 kilograms per month. This
threshold was applied because the permit process ;s adequate to deal
with non-commercial facilities in sensitive areas that process small
amounts of hazardous waste. In non-sensitive areas, the permit:process
is capable of providing adequate review of non-commercial -facilities.

The most significant concerns relate to hazardous waste
disposal. These facilities are permanent and the danger of con-
tamination is long lasting. The disposal facility .categories, 6 MCAR §
3.038. 0.1., and 6 MCAR § 3.039 K.1. and 2. have the same variables as
processing facitities. The base line s that all disposal -facilities -
- will require some form of environméntal review. If the facility is

- 1ocated within a sensitive area or if the facility has a capacity
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exceeding the federal thresheld, an ELS is mandated. The need for an
EIS on other disposal. facilities is .determined on a case-by-case basis.
It is-unlikely fhat small facilities will be proposed;- therefore, an EIS
-will probably be mandated for all proposed fac1l1t1es._'

No exemption categoraes are proposed because of the s:gn1f1-
cance of potential 1mpacts and because these fac111t1es are 11ke1y to be
very controvers1a1. : . L . .

The fo110w1ng graph presents EQB and PCA pro;ect1ons and
records re]ating to the number of prDJects subJect ‘to environmental
review: ' : _ . .

# processed . ¥ EAws/Year g # E1Ss/Year

Rule No. ' 1977 Rules Projected Projected -

§ 3.038 0.1 - _' ot . e
§3.038 0.2. - o8 oL

§ 3.038 0.3, C . 3 -
§3.038 0.4 . - 5 -
§3.039 K. o - R _
§ 3.039 K.2. . S ysyears
§ 3.039 K.3. - - 15 years

Category Area: Solid Waste

This category area is proposed because of the potential: for
significant impacts relating to ground and surface water contamination
through the migration of leachate-and because environmental review is
needed to assist governmental units in adequately assessing resource -
recovery alternatives. Additional environmental concerns relate to
methane gas generation, fugitive dust, emissions, odor and noise
problems, transportation issues, aesthetic 1mpacts toxic air emissions
and land use issues. This category area s extreme1y coentroversial. .
Minn. Stat. ch. 115A specifically addresses this:issue. The categories
are proposed in a format to coincide with the implementation of this -
legistation. -SpecifiC'categories-recommended within this category area .
include: : : Co . s

Mandatory EAN - 6 MCAR § 3. 038 P. Solid waéte

1. Construction of a mixed munic1pa1 solid waste. d15posa1 fac111ty'
~ for up teo 100,000 cubic yards of waste fill per year. {PCA or "~ -
Metropolitan Counc11} A

2. - Expansibn by 25 percent or.more of previous capacity of a mixed
R municipal solid waste disposal facility for up to 100,000 cubic
- yards of waste f111 per year, !PCA or Metropo11tan Counc1l)

3. rConstruct1on or expans1on of a m1xed munic1pa1 solid waste  :
-+ transfer station for 300,000 or more cub1c yards per year.- s
- PCAor Metrop011tan 00unc11) _ ;

4. Construct1on or expansion of a mixed mun1c1pa1 so]1d waste" e
“resource recovery facility for 100 or more tons;per day of ...
1nput. {PCA or Metrqpo]*tan Counc11) .

Mandatory EIS - 6 MCAR § 3. 039 L. Solid Naste

1. Construct1on of a mtxed municipal soT1d waste d1sposa1 fac111ty
Tor 100,000 cubic yards or more of waste f111_per year. {PCA .
ar Metrqpo11tan Counc:11 L _ L
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2. Construction or expansion of a mixed municipal. solid waste
disposat facility in a shoreland area, delineated flood plain,
state or Tederally designated wild and scenic rivers. district,
or in an area characterized by so]ub]e bedrock. (ECA or
Metropo11tan Gouncit) SRR

3. Construct1on or expansion of a mixed municipe1'sol1d waste
resource recovery facility for 500 or more tons per day of
1hput {PCA or Métropo!itan Council) ™

4. Expansion by 25 percent or more of prev1ous capac1ty of a mixed
- municipal solid waste disposal facility for 100,000 cubic yards
or more of waste FilT per year. {PCA or:Metropo1itan‘Councili”

Exemptions: None

DISCUSSION: Under the current rules, the following category is d1rect1y
relevant to the selid waste category- area:

Mandatory EAW: 6 MCAR § 3.024

w. Construction of a sanitary landfill for an excess of 100,000 cubig
yards per year of waste fi11, or any sanitary landfill located in an
area characterized by so]ub]e bedrock, where 1eachates may s1gh1f1cant1y
change groundwater quality - (PCA).

Exemptions: None

The categories proposed pursuant to th1s category area may be
viewed in three distinct phases: '

1.f Transfer facilities
2. Resource recovery. fac{11t1es
3. D1sposa1 fac111t1es

The transfer facility category is set forth at 6 MCAR §3.038
P.3. 1Impacts associated with this type of fac111ty are primar11y
transportation issues, no1se, odor, aesthetics, rodent and pest - )
proplems, and land use issues. These prob1ems are usuaH_y controversial-
because -the- facilities are typically located in populated areas. The
cubic yard measure is used because transfer vehicies are measured in.
cubic yards and because existing state solid waste regu1at1ons utilize
this measurement. The threshold of 300,000 cubic yards is proposed.
hecause on1y very large transfer stat1ons are 11ke1y to require environ-
mental- review. Other facilities can be adequately regulated through the-
perm1t process. .Thé experience of the PCA 1nd1cates 300,000 cub1c yards
is reasonable as a threshold.

The rasource recovery fac111ty categories are set forth at &

MCAR § 3,038 P.4. and & MCAR § 3.039°L.3. Impacts assoc1ated with this
type of fac111ty are primarily air emissions, ash d1sposa1, noise, odor,
and transportat1on issues. A tons per day unit of measure is used
BTU's/ton is the standard unit of measure with re1at1on to use of so]1d
waste for energy production. The 100 tons per day threshold was used
for the EAW because these facilities are 1ikely to be modular units.
Performance and comstruction standards for modu1ar units are :
standard1zed therefore, prOJect spec1f1c review on a d1scret1onary
basis is adequate. Gne hundred tons per day corresponds to 10% of the
major air emission threshold. Resource recovery fac111t1es are likely
to be located in heavily popu1ated areas with air qualify problems and -
are Tikely to have toxic air emissions. Therefore, environmental review
at this threshold is reasonable. The 500 tons per day threshald was
used for the EIS because this is approx1mate1y the Tevel at wh1ch an
incingrator would have to meet new source performance standards. Five
hundred tons per day would yie1d approximately §0 tons per year of par-

ticulate emissions. This corresponds to approx1mate1y 50% of the maJor
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source threshold. However, these facilities are 1ikely to be located in
heavily populated areas and are likely to have additional toxic
emissions; therefore, this more restrictive threshold is reasonable.

Disposal facility categories are set forth at 6 MCAR §§ 3.038 '
?.1., 2., and 5. and 6 MCAR §§ 3.039 L.1., 2. and 4. The variables
built into these categories include: o

1. Whether the facility is new or an'éxpansipn-
2. The proximity to sensitive areas
3. Quantity

For new disposal facilities the issue of siting is of primary
importance. Cost requirements of operation and transportation factors
make small disposal facilities unlikely. The 100,000 cubic yard per
year threshold coincides with state solid waste regulations. There are
approximately 20 facilities in operation with a capacity of over 100,000
- cubic yards per year. SmiiTér facilities are 1ikely to be modified and
are not subject to the same regulations as the large facilities.
Environmental review is necessary for all rew facilities; however, the
decision on need for an FIS on a case-to-case basis is adequate for the
small facilities. For expansions of existing facilities, siting is less
of an issue; however, the 100,000 cubic yards per year threshold was
~utilized for an EIS to maintain consistency with. state solid waste regu-

lations and because of the potential for ground and surface water con-
tamination from that amount of waste. -The lesser EAW threshold is used
for expansions that do not exceed 100,000 cubic yards per year and for
very large facilities where the expansion exceeds that amount. A 25
percent cut off is used to alTow small increases in capacity to accom-
modate minor changes in the configuration as may be necessary for final
contour plans.

An all or none threshold was used for facilities in sensitive
areas. - These locations carry a high potential for ground and surface
water poliution. PCA experience in dealing with existing facilities
demonstrates that problems are Tikely and that an EIS is necessary to
adequately assess the potential for problems in these locations.

No exemption categories are proposed because of the s1gn1f1-. :
cance of potential environmental and land use 1mpacts.

The f0110w1ng graph presents EQB and PCA projections and
records relating to the number of projects sub;ect to environmental
review.

# Processed . # EAWs/Year # EISs/Year:

Ruie No. ' 1977 Rules . Projected Projected
§3.028w. 2 - -

§ 3.038 P.1. S = : 2 | -

§ 3.038 P.2. - 4 S -
§3.038 P.3. - T

§ 3.038 P.4. - o -

§ 3.038 P.5. - 3 -
§3.039 L1, - - 2

§ 3.039 L.2. - - 1/6 years
§ 3.039 L.3. - - ' o
§3.0%9 L4 - | ; 2
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Category Area: Sewage Systems

This category area is proposed because of problems associated

- with treatment facilities including ground -and surface water pollution
due to effluent discharges and sludge and.ash disposal, and air pollu-
-tion from siudge incineration. Problems associated with sewer systems
include erosion during construction and maintenance, elimination or
degradation of wetland habitats and adjacent water resources, and ground
and surface water pollution resulting from seepage from sewer lines.
Additional concerns are generated because of increased potential. for
secondary development fostered by the installation of a new system.
Specific categories recommended within this category area include:

Mandatory EAW - 6 MCAR § 3.038 Q.  Sewage systems..

1. Construction of a new wastewater treatment facility or sewef
© " system with a capacxty of 30,000 gallons per day Or mMore.
{PCAY

2. 'Expans1on of :an existing wastewater treatment facility or sewer
- system by an increase in capacity of 50 percent or more over
existing capacity or by 50,000 gaiions per day or mere. (PCA).

Mandatory EIS: None -

Exemptions - 6 MCAR-§ 3.041 J. Sewage systems

Construction of a new wastewater treatment facility or sewer system.
" with a capacity of Tess than 3,000 gailons per day or the expans:on
of an existing facility by 1ess than that amount. ) N

DISCUSSION: The current rules do not contain any EAW or exemption cate-
gories directly relevant to the sewage systems category area.

A :sewage system may be viewed as consisting of the treatment.
facility and the sewer system or conveyance system to that facility.
Sewage systems were formerly a major source of concern reTating to water
potlution; however, much progress has been ‘made in Iessening 1mpacts ]
pursuant to the federal Clean Water Act. For projects receiving federal
funds pursuant to the Clean Water Act, Timited environmental -review
takes pltace. For facilities not receiving federal funds no federal
environmental review is required, The threshold is proposed to exclude
small new facilities and minor additions to existing sewage systems.

The threshold for new systems was set at a lefel approximately equiva-
lent to the required size of a facility to service 300 people. The
threshold for expansions was set at a level approxXimately equal to the
expansion of services for 500 people. A second threshold for expansions
was set for 50% because the base expansion threshold weuld .potentialily -
exclude small facility expansions for 150 to BOD people. Expansions of
that relative magnitude are Tikely to generate significant Tocal 1mpacts
such that -environmental review is reasonable.

‘An exemption threshold is propesed to exclude very small faci-
Tities designed to treat wastes generated by 30 or fewer persons. This
threshold is 10% -of the mandatory threshold. The threshold levels have
‘been recommended by the PCA as reasonable thresholds based on the
existing PCA permit and approval processes.

The following graph preseénts EQB and PCA projections and
“records relating to the number of projects subject to environmental
review:: . .

# Processed # EAWs/Mear . # EISs/Year
Rule No, 1977 Rules Projected ‘Projected '
§ 3.038 Q.1. - 10 ' -
§ 3.038 0.2. - 10 -
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Category Area: Residential Development

This category area is proposed because of the potential for
significant impacts on land use, demographic and economic impacts on
Tocal economies, transportation facilities, wildlife habitat and water
quality. Additional concerns are generated because of increased poten-
tial for secondary development fostered by increased population and
human activity. Specific categories recommended within this category
area include: . '

Mandatory EAW 6 MCAR § 3.038 R. Residential development.

1. Construction of a permanent or potentially permanent res1den— ’
- tial development of: :

a. Fifty or more unattached or 75 or more attached units in a
unsewered area. .

b. One hundred or more unattached or 150 or more attached
units in a third or fourth c1ass city or sewered unincor-
porated area.

c. Oné hundred and fifty or more unattached or 225 or more
attached units in a second class city. =

d. Two hundred or more unattached or 300 or more attached
units in a first class city. {local)

2. Construction of a permanent or potentially permanent residen-
tial development of 20 or more unattfached units or of 30 or
more attached units, if the Tocal governmental unit has not
adopted state approved shoreland, flood plain, or wild or sce-
nic rivers land Use district ordinances, as appiicable, ang
either:

a.  The activity involves riparian frontage, or -

b. Five or more acres of the development is within a -
shoreland, delineated flood plain, or state or federally
designated wild and scénic rivers district. ({Tocal)

Mandatory EIS - 6 MCAR § 3.039 M. Residential development

1. Construction of a permanent or potentially permanent resi-
dential development of:

a. One hundred or more unattached or 150 or more attached
units in an unsewered area.

o b. Four hundred or more unattached or ‘600 or more attached-
: units in a third or fourth class city or sewered unincor-

porated area.

C. Six hundred or more unattached or 900 or more attached
units in a second class city.

d. Eight hundred or more unattached or 1200 or more attached -
units-in a first cTass city. (Tocall

2. Construction of & permanent or potentially permanent residen-
tial development of 40 or more unattached units or of 60.¢r .
more attached units, if the Tocal governmental unit has not
adopted state approved shoreland, fTood plain, or wild and sce-
nic rivers Tand use district 0rd1nances as app]1cab1e and
either: .

a. The activity involves riparian frontage, or
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b. Ten or more acres of the deve1opment is within a
shoreland, delineated Tlood plain, or state or, tederaily
des1gnat2d’w11d and scenic rivers district: tTocal)

‘Exemptions - 6 MCAR § 3.041 K. Résidential deveiopmént

1. Construction of a sewered residential developmént, ne part of
which s within a shoreland area, delineated flood plaih or
state or fedef‘WTy d951gnated'w11d and scenic rivers district,
of:

a.  Less than ten units in an unincorporated aréa:

b, Less than 20 un1ts in a third or fourth c1ass c1ty.

¢.. Less than 40 un1ts in a second class c1ty

d. Less than 80 un1ts in a first class c1ty

2. Construction of a single residence or mu1t1ple res:dence thh
four dwelling units or Tess and accessory appurtenant struc-
tures and utiTities.

DISCUSSION: Under the curent rules, thé following categories are
directly re] evant to the vesidenti al development category area:

Mandatory EAR - 6 MCAR §.3. 024

_ Ccnstructlon of a.new of add1t1ona1 resadentiai deve1opment that
1nc1udes 100 or'more units in an unsewered area or 500 or more units in
a sewered area - {Local)

u. Construction of a residential. deve1opment consisting of 50 Or fore
residential units, any part of which js within a shoreland area {as
defined by Minn. Stat. § 105.485 (1974)) ({Locall;

Exemptions - 6 MCAR § 3.026

2. Construction or alteration of a single or miltiple. res1dence with
four dwelling units or less and accessory appurtenant structures and:
utilities, when not in conjunction with the Construction or alteration
of two or more such residencés. .

_ Several variables affected the se1ect1on of thresho]ds for this
category area:

1. Degree of the impact is related to the potentia1 1ncrease
in popu1at1on numbers.

2. Nature and degree of the impact is: re1ated to the poten-
tial population density.. )

3. %%mWofﬁemmd1saﬂmhmofhwhm(mm-
especia11y-proxim1ty to water resources).

4,  Fconomic/démographic impacts aré a fuiction of the ability
of the local and regional environment and 1oca1 soc1eta1 structure to
- adapt to 1ncreased human popu]at1on L

The d1vers1ty of these var1ab1es and dxfferences re1at1ve to ‘the nature
and location ‘of residential. deveTopments precludes spec1f1c1ty to the
degree desired. For facilities located in upland areas where water
related impacts are less 1ikely to be major issues, thresholds relating
the nuimber of residential dwellings to the size of the local community
were used. This measure was ised bécause largér communitiés are more
1ikely to be able to'provide social and economic services to accommodate
a greater popu1at1on increase; therefore, the societal and ‘ervironmentadl
disruption per capita increase is likely to be lower. Thresholds were
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lset at relatively high Tevels ( i.e., not likely to be prnposed) for the
EIS categories and at moderate levels for the EAW categories to aliow
discretion by the RGU in evaluating the werit of all variables.

For facilities located near water resources, the variables
associated with water quality and loss of habitat adjacent to aquatic
ecosystems were assigned added importance. Differential thresholds
related fo size of the community were dropped and thresholds related to
the proximity of the development to the resource and the geographic size
of the development were included. T7This change in itself would primarily
impact larger cities. However, the DNR has regulatory authority over
development within shoreland, floodplain, and wild and scenic river
‘areas. Through this authority, the DNR has set base standards for deve-
lopment in these areas. Local goverrmental units must adopt local ordi-
nances complying with these base standards. These ordinances must be
approved by the DNR on a case-by-case basis. Therefore, the threshold
for residential developments was tied to whether or not the local
- governmental unit has complied with existing regulations. Those that
have are presumed to have incorporated adequate environmental protection
measures and are, therefore, subject to the same thresholds as develop-
ments in upland areas.. Those that have not are subject to more
stringent thresholds,

In actual application, developments in shoreland areas are most
T1ikely to be involved. A1l Minnesota counties have adopted shoreland
ordinances; therefore, all developments in unincorporated areas actually
would have the same measure appijed. Approximately 50 of Minnesota's
approximately 850 cities have adopted shoreland ordinances.
Approximately 150 more cities will have adopted ordinances within the
next biennium. This schedule will cover almost all cities likely to
have proposed developments of sizes exceeding these thresholds.
Communities that feel they may be adversely impacted may develop ordi-
nances ahead of the DNR schedule. Therefore, the use of this measure-
ment for developments near water resources is projected to have- ’
relatively minimal long range 1mpact in retation to the number of . pro-
jects subject to environmental review. .

The actual quantitative thresholds proposed were the subject of
considerable controversy through the public meeting process used in pre-.
paration of these rules. Although these thresholds do not represent.
consensus, they do represent a negotiated workable threshold. Several
factors must be considered in evaluating the reasonabieness of the pro-
posed thresholds:

1,  Under the proposed rules, this category area was the most
frequently petitioned category area. This is an indication of the
controversial nature of these categories and the fact that the current
categories did not properly address actual need for environmental
review.

3. The current categories did not allow a differentiai
threshold for attached vs. unattached developments.

3.- The current categories re1ating to shorelands included
projects "any part of which" was located in the shoretand. The proposed
categories are more relaxed in this measurement and require either . -
riparian impact or an acreage threshold.

4. The proposed exemption categories remove the potential for
petitions on small developments based on considerations other than -
environmental concerns. :

The foliowing graph presents EQB projections and reconds'~
relating to the number of projects subject to environmental review:
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# Processed # EAWs/Year - # TISsjYear

Rule No. _ 1977 Rules . Projected = Projected
§3.024t ..
§3.008u. us ST .
§3.088 RLa. . - 2 .

§ 3.038 R.1.b. . - _ w0 | ' B

§ 3.08R.L.c: - S -
§3.038R.1.d. .. - 2 .

§ 3.038 R.2. e (R
§3.09Mla. - - 1syears
§ 3.039 M.1.b. - _ - R
§3.09Mlc. - - 1/5years
§3.03 M.1.d - - 15 years
§ 3.039 M.2. SRS - ' e

Reference documents that may -be of interest inclade:

1. Shoreland Management Classification System for Public Naters
Department of Natural Resources; January 1976. ’

. Category Area: Recreational Development

This category area is proposed because recreational develop-
ments are typically proposed adjacent to areas with significant natural
resources. Such development may significantly increase human activity.
in sensitive areas. These developments often are very controversial
locally and may have significant impacts on local land use. Specific ©
~ categories proposed within this category area include: : .

Mandatory EAW: 6 MCAR § 3.038 S. Récreationa] development.

Construction of a seasonal or permanent recreational development,
accessible by vehiclie, consisting of 50 or more sites. T{locall

Mandatory EIS: None

Exemptions: None

DISCUSSION: Under the current rules, the following category is
directly relevant to the recreational development category area:

Mandatory EAW - & MCAR § 3.024

- Construction of . a development cnsisting of "condeminium-type"
campgrounds, mobile home parks, or other sem1-permanent residential
and/or recreational facilities, any part of which is within a shoreland
area {as defined by Minn. Stat. § 105.485 (1974) or floodplatn (as
defined by the "Statewide Standards and Criteria for Management of
Floodplain Areas of Minnesota") exceeding a total of 50 units or, if
}ocate? in areas.other than the above, exceeding a total of 100 un1ts =

Local

Exemptions: None
. The threshold measure as.proposed js designed to exclude
wilderness camps accessable -only by foot, canoe or plane. These facili-

ties are usually not lTocated in areas where local controversy is Tikely.
The 50 unit threshold was developed through the public meeting -process.
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1t corresponds to the threshold in the current rules for recreational
developments in sensitive areas. The alternative of a higher threshold
for developments that are not located in shoreland areas, flood plain
areas, and wild and scenic river areas was considered but rejected at
the request of representatives of local governmental unit. This alter-
native was rejected because of the 1ikelihood of local controversy .
regardless of the proximity to water resources. Projects of this nature
may be proposed to facilitate hunting, snowmobiling, hiking, horseback
riding, bike riding, etc. These activities may have significant impacts
on local land use. . . :

The following graph. presents EQB projections and records
re1at1ng to the number of progects subject to environmental review:

# Processed : # EAWs/Year . # EISs/Year

Rule No: . 1977 Rules ' Projected Projected
§ 3.024 v. 20 - -
§ 3.038 S. o 4 ST

Category Area: Airport Projects

- This category area is proposed because of the potential for
significant impacts related to local and regional land use, local econo-
mic and demographic issues, transportation, noise, air quality, and _
energy. New faciiities and expansion.of existing facilities to accom-
modate noisier aircraft are likely to be very controversial. Specific
~ categories proposed within this category area include:

Mandatory EAW: 6 MCAR § 3.038 T. Rirport projects

Construction of a runway extension that would upgrade an existing
ajrport runway to permit usage by aircraft over 17,500 pounds that
are at Jeast three decibels Touder than aircraft current]y us1ng the
runway. (DOT or Tocall

Mandatory EIS: 6 MCAR § 3.039 N. Alrport proaects

Construct1on of a paved and lighted airport runway of 5,000 ft.
Tength or greater. {DOT or Tocal]

Exemptions: 6 MCAR § 3.041 L. Airport projects

1. Runway, taxiway, apron, or loading ramp construction or repair
work including reconstruction, resurfacing, marking, grooving,
TiTlets and jet bTast Tacilities, except where such action w111
create environmental Jmpacts of T a1rport property.

2. Instaliation or upgrading of airfield 1ighting systems,
inclTuding beacons and electrical distribution systems.

3. Construction or expansion of passenger handling or parking' '
facilities incTuding pedestrian walkway facilities.

" . 4, Grading or removal of obstructions and erosion control activi-
ties on airport property except where such activities will.
cr__te environmental jmpacts off airport property

DISCUSSION: - Under the current rules, the following category is d1rect1y
relevant to the airport projects category area: : _ :

Mandatory EAW - 6 MCAR § 3.024

m.s Construction of a new airport that is within the key system, pur—
suant to Minn. Stat. § 360 305, subd 3 (1974) -(Aeronaut1cs}

Exemptions: MNone
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The basic qualitative measure applied to these catedories fs
that airports able to accomnodate jet aircraft have greatest pdtential
to creéate significant énvironmerital impacts, Facilities to accommodate -
jet aircrdft must includé a rutway of 5; 00g Tength or greater. The

constructian of a new facility to accommodate Jet air traffuc is pro-.
posed as i mandatory EIS threshold .

The more 1ikely case is that an existing faC111ty w0u1d be
expanded. from a-strictly small a1rcraft facility to a jet aircraft
facility.. Similar concerns could arise with rurway modifications to
allow use by larger jet facilities. Such poténtial expansion is°
addressed.as a mandatory EAW with the need for an EIS discretionary.

The 12,500 pound aircraft we1ght corresponds to a minimal weight for Jet
a1rcraft The three decibel’ increase corresponds to a noise increase .
1,000 times the prior noise level.

anstruction of new facilities for multi-engiré, twin engine
and single engine aircraft and expansion of these facilities to less
than jet aircraft capacity is subject to env1ronmenta1 rev1ew oh a
discretionary basis. : i

The proposed EIS category corresponds to the. current EAN
threshold. Minnesota has 18 key system airports.  Key systém airports -
are airports capable of handiing jet aircraft. Minnesota has 73 inter-
mediate system airports {1ight to medium sized multi-engine aircraft)
and 50 Tanding strip system airports {single and twin eng1ne a1rcraft)

The exemptwn categories are proposed to coincide with the
Federal Aviation Administration’s catégorical .exclusions from. formal
environmental assessment.

The. f0110w1ng graph presents EQB and Department of
Transportat1on projections and records re1at1ng to the number of pro—
jects subject to environmental review:

# Processed - # EAWs/Year # EISs/Year
Rule No. 1977 Rules _ Projected B Projected-
§ 3.024m : C . o
§ 3.038 T. - R S “
§3039N P e SRR

Reference documents that nay be of 1nterest 1nc1ude'_

1. A1rport Environmental Handbook Federa1 Av1at1on
Adm1n15trat1on March, 1980

Category Area:_ Highway ProJects

This category area is proposed because ‘of the potential for
51gn1f1cant impacts related to Tocal and reg1ona1 1and use, local etono-
mic and deimographic issues, transportat1on, noise, air quality, energy,
water quality, erosion, drainage, water ‘résources, habitat destruction, -
and construction impacts. New facilities and the expansion of existing
facilities to accommodate increased traffic are 1ikely te be very
CMWWWmﬂ.Smmﬁcw%wm%pmm%dmﬁmtMSamwwama
include:

Mandatory EAW - 6 MCAR § 3.038 U,  Highway projects.

1. Construction of ‘a road on a new Tocation over ‘one mile in
Tength that will function as a c011ector roadway. {(DOT or
Tocal)

2. _Cohstruction of additional travel Janes on an existing road for
~ & length of one or wore miles. (DOT Tocall

146



" 3.  The addition of one or more new interchanges to a completed
Timited access highway. (DOT or Tocall

Mandatory EIS: 6 MCAR § 3.039 07 - Highway proaects.

Construction of a road on a new location which is four or more lanes
in width and two or more mijes 1n Tength {DOT or Tocal)

Exempt1ons 6 MCAR § 3.041 M. H1ghway proaécts.

1. H1ghway safety improvement projects.

2. Installation of traffic control devices, individual noise
barriers, bus shelters and bays, Toading zones, and aCCess and
egress lanes for transit and paratrans1t veh1c1es

3. Modernization of an existing roadway or bridge by resurfacing,
restoration, or rehabilitation which may involve the vau151-
tion of m1n1ma1 amounts of r1ght -of-way.

4, Roadway 1andscap1ng, construction of bicycle and pedestrian
- lanes, paths, and facilities within exTsting right-of-way:

5.  Any stream diversion or channelization, within the right-of-way
of an existing public roadway, assoc1ated with bridge or
cu]vert rep]acement

6.. Reconstruction or modification of an existing br1dge structure
on essentially the same alignment or Tocation, which may ]
1nv01ve the acquisition of minimal amounts of r1ght—of—way.

DISCUSSION. Under the current rules, the following categor1es are
d1rect1y re]evant to the h1ghway projects category area: :

Mandatory EAW: 6 MCAR § 3.024
1. Main roadway grading construction of a four-or-more lane, divided -
h1ghway with a Jeast part1a1 control of access of ten route miles or
more in length and carrying 10,000 veh1c1es ADT (Average Da11y TraffIC)
- (Hwys);

Exemptions: 6 MCAR § 3.026

B, Repaving or reconstruction of existing highways not invelving the .
addition of new travel lanes or acquisition of additional right-of-way.

6. Instaillation of traffic control devices on existing streets, roads,
and highways other than installation of mu1t1p1e fixtures or extended
stretches of highway.

16. Local bus stops and bus shelters or transit signs, wh1ch do not.
require accessory parking facilities.

Minnesota roadways are commonly classified as either:
1.  Arterial roadways (major through highways) '

2. Collector roadways (providing access to arterials from
Tocal roadways)

3. Local roadways (res1dent1a1 and distribution network}

The fo]]ow1ng chart represents an approx1mate tabu1at10n of the
miTeage of existing roadways:

Arterial: State trunk highways 12,100

Collector: County State Aid Highways 30,000
s Municipal State Aid Streets 1,700
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Local: County Roads 15,100
Township Roads . 53.600
{ity Streets 12,800

: Other (forest roads, etc) 4,200 .

Although the cumuTat1ve 1mpact of local roadways is greatest, pr1mary
concern is generated by the construction of arterial and collector réad-
ways because they tend to indice $econdary development in the area and
they accommodate approximately 85% of the total mileage driven by
fiotorists. Arterial roadways are commonly four or more Tanes in width.
The EIS category -at 6 MCAR § 3.039 0. uses this as a qualitative

© threshold. A minimum lendth threshold of two miles. is applied. to
exclude minor connections to- existing roadways and minor extensions to-
adjacent developmént., This category may also apply to large collector
roddways. . An additional qualifier in this category is the fact that
this category appliés -only o roads of this type being consiructed on
new locations. Upgrading: ex1sting roadways 15 subject only to.a man-
datory EAW. This distinction is made because siting and land ‘use are
Tikely. to.be major controversial issues. on new. deve]opments whereas
upgrading of facilities is more like to be an accommodation. to service
existing developient. New folir 1ane highways require acquisition of

- approximately-50 acres. per m11e and are ]1ke1y to foster secondary deve-
lopment on. adjacent lands.

New collector roadway construction wou1d be subJect to a man-
datory EAW pursuant-to. 6 MCAR § 3.038 U, 1. --A one mile minimum =
threshold. 15 applied: to exclude minor connections to existing roadways
and extensions to adjacent existing development.. Upgrading of exisiting
facilities to accommodate additional travel lanes or new intérchanges
requires & mandatory EAW pursuant to 6 MCAR § 3.038.U. 2.-and 3. - these :
changes 1n a roadway are 1ikely-to induce. secondary development’ wh1ch
will generate the potent1a1 for significant environmental impacts.
Environmental review is most proper at the initial stage of deve1opment
of the affected area.,

- The M1nnesota Department of Transport1on s transportat1en plan
reftects minimal-emphasis ‘o new construction or expansion of the |
existing system. Therefore, these categories are not 1ikely to have a
significant fmpact. The exemption categor1es are proposed to coincide
with the Federal Highway Administration's categ0r1ca1 exc1usions from
env1ronmenta1 assessment.

: The following graph presents EQB and JDepartment of - T
Transportat1on projections and recovds re1at1ng to the number of pro-
Jects subJect to env1ronmenta1 review: .

# Processed R EANs/year - '-.#=EI$s/yeer

Rule #. 1977 Rules Projected Projected
6 MCAR § 3.024 1. - 0 - -
6 MCAR § 3.038 L. 1. - 2 -
6 MCAR § 3,038 U. 2. ... .. - = - -
6 MCAR § 3.038 U. 3. - 2 0
6 MCAR § 3.039 0. - - 1

Reference documents that -miy be of interest include:

1. Transportat1on P1an M!nnesota Department ef
" Transpertation; 1978 : _ .

2. Environmental Tapact ‘Riles 23 CFR 771 U. S Department of
Transportat1en ‘October 30, 1980

Category Area: ‘Barge Fleeting

This -category drea -is proposed Decause of the potential for
significant ehvironmental dmpacts related ‘to water -quality, sedimen-
tatioh dnd -érosich, recreational ise of wWater resoures., commercial
transportat1on hab1tat ‘deterioraticn, and adaaceﬁt 1and wea. ‘No single
‘agency Ts responsible for -coordinated programming of :praoposed
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activities, therefore, environmental review is necessary. Specific
categories proposed within this category area include:

Mandatory EAW: 6 MCAR § 3.038 Y. Barge'f1eeting.

Construction of a new or expansion of an ex1st1ng barge f1eet1ng
facility. ({DOT or Port Authority)

Mandatory EiS: 6 MCAR § 3.039 P. Barge fleeting facilities.

Construction of a barge fleeting facility at a new off- channe1 1oca—
tion that involves the dredg1ng of 1 000 or more cub1c yards. {DOT-
ar_Port Author1ty) i .

Exempt1ons: None

DISCUSSION: Under the current rules there are no mandatory EAW op
exemption categories directly re]evant to the barge fleeting category
area.

Regulation of barge fleeting is not focused with any central
agency. Local government comprehensive plans typically do not address
the problems and needs of a commercial barge navigation system. Primary |
. problems associated with the environmental impacts center on the effects

of dredging and speil disposal on water quality and habitat disruption
for wildlife populations. N

The thresheld used for the EIS category at 6 MCAR § 3.039 p.
centers on off-channel failities at new Tocations. These proposals
entail controversial siting and land use issues. A minimum dredge -
threshold was set at 1,000 cubic yards to allow minor or temporary
facilities. The 1,000 cubic yard threshold was established as a rease-
nable cut-off pursuant to the public meeting process. :

. The EAW category at 6 MCAR § 3.038 V. sets forth am all or none
threshold relating to the construction or expansion of the capacity. of
facilities at either on channel or off-channel locations. Dredging for
the purpose of maintaining existing capacity would not be included in
this category. The all or none threshold is reasonable to facilitate
coordination between governmental units involved and to address the .
jmpacts related to disturbance of the habitat and operatlon of the faC1—
Tity in add1t1on to potential dredging 1mpacts -

" Mo éxemptions are proposed for this category area because coor-
dination between governmental units Ts needed, and because adequate s1te
specific information is usually lacking. _

The following graph presents EQB and Department of
Transportation projections and records relating to the number of pro-
Jects subject to environmental review:

" # Processed # EAWs/year - # EiSs/year"’

Rule # .7 1977 Rules . Projected ”  Projected:
6 MCAR § 3.038 V. S e L
6 MCAR § 3.039 P. - . - : : 1

Reference documents that may of of interest inciude:

1. Barge Fleetlng Study: Final Draft; Metropo]itan Counci];
Mmlg 1981. . ’ . ST

2. St. Panl M1ss1ss1pp1 River Critical Area Plan (with -
revisions); Environmental Quality Board; 1981. : i .

3. Final Imp]ementat1on Report, GREAT T Study, U.s. Corps of
Eng1neers, 1980.
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Category Area: Water Appreopriation and Impoundments

This category area is proposed because of the potential for
significant impacts related to ground water quantity and guality, dam
safety, habitat alfernation, flcoding, and land use issues. .Speg1f1c
categor1es proposed within this category area include:: - :

Mandatory EAW - 6 MCAR § 3. 038 W. Water appropriation and- -
1mpoundment5. i . o S

1. A new appropriation for commercial or industrial purposes of
either surface water or ground water averaging 30,000,000
gallons per month, or exceeding 2,000,000 gallons in any day.
during the period of use; or a new appropriation of either ™

- ground water or surface water for irrigation of 540 acres.or .
more in one continuous parcel from one source of water. '(DNR)

2. A new or additional permanent impoundment of water creat1ng a
. water surface of 160 or more acres. (DNR)

K anstruct1on of a Class II dam. (DNR)

Mand&tory'EIS - 6 MCAR § 3.039 Q.' Water appropfiétioe_and impound- |
ments. ' o

Construction of a Class I dam. {ONR)

Exemptions - 6 MCAR § 3.041 N. Natee impoundments.

A new or additlonal permanent 1mpoundment of water creat1ng a water
surface of less than ten acres. .

DISCUSSION: Under the current rules, the following categeries are )
- dqrect]y relevant to the water appropr1at1on and . 1mpoundments category
area: o

Mandatory EAW: 6 MACR § 3,024

p. A new appropriation for commercial or industrial purposes of either
surface water or ground water averaging 30 million gallons per month, or

exceeding 2 million gallons in any day during the period of use; or a
new appropriation of either ground water or surface water for irrigation
?f 6?0 acrgs or morg in one continuous parcel from one. source of water -
DNR

q. Any new or aditional impoundment of water creat1ng a water surface
in excess of 200 acres - {DNR};

Water appropriation may have significant impact upon existing
users of the water and the rights of potential users as well as poten-
tial water tab]e impacts that may alter entire ecosystems. Water
appropriation is regulated by the Department of Matural Resources {DNR}
pursuant to 6 MCAR § 1.5050, however, for large projects more comprehen-
sive environmental review is necessary. The proposed categories and:
thresholds are the same as the current rules with one exception. The
threshold for agricultural appropriation. is reduced from. 640 to 540
acres. This was done to clarify the threshold. The original intent was
to cover center pivot irrigation systems: capable of irrigating one sec-
tion (640 acres) of land. However, such a system actually wets approxi-
mately 540 acres. The 540 figure was used in response to requests to
- clarify the intent of the category. An acreage measure is used for
agricultural appropriations hecause this. measurement is more compatible
with the DNR's regulatory system.

Actual “gaTIons per month" and “gallons per day" threshold were
-used as the qualitative measure for industrial and commercial
appropriations to balance comsideration of short term and. tong term,
impacts. Some Targe users draw at peak rates for short periods of time,
whereas some large users have a constant need. Periods of time shorter
. than one day would be unreasonable to measure, whereas, periods of time
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longer than one month would mark the mid-range effects, the gallon
thresholds used are the same as under the current rules.

The impoundment category at 6 MCAR § 3.038 W.2. utilized a sur-
face area qualitative measure because this measure is most closely tied
to changes in land use. The volume threshold of acre-feet of water was
considered but rejected as having a less direct correlation with impacts

and as being more difficult to use administratively. This category was. .

restricted to permanent impoundments because temporary impoundments fre-
quently do not last long enough to modify the current land use.: The
quantitative threshold was reduced from 200 acres as in the current
rules to the proposed 160 acres., This measurement is more consistent
with conventional Tand measurement and with other categories proposed
relating to permanent conversion of natural and agricultural lands.
Impoundments less than ten acres in size were exempted because jmpacts
resulting from these facilities are likely to bhe minor and of a strictly
localized nature. This exemption is tikely to appiy only to agri-.
cultural basins and habitat improvement projects.

Dam construct1on and safety is regulated by the DNR pursuant to
6 MCAR § 1.5030. Environmental review is necessary because of the -
potential for significant property damage and danger. to human safety.

The DNR regulations are based on the comparative impact potential of the:

dams. The existing DNR dam classifications were used as threshclds for
the EIS category at 6 MCAR § 3.039 Q. and the EAW category at 6 MCAR §
3.038 W. 3. The current rules. have no corresponding categories.

The following graph presents EQB and DNR projections and
records relating to the number of proaects subject to environmental
review:

# Processed # EAws/year: . # EISs/year

Rule # 1977 Rules Projected Projected
§ 3.024.p. 3 - -
§ 3.024 q . 9 - -
§ 3.038 W. 1. - 1 -
§ 3.038 W, 2. - 1 -
- § 3.038 W. 3. - 1 -
§ 3.039 Q. - - 0

Category Area: Marinas

This category area is proposed because of the potential for
significant impacts related to water quality, air quality, noise,
wildlife habitat, aesthetics, and the use. of public resources. Specific
categories proposed within this category area 1nc1udes T

Mandatory EAW - 6 MCAR § 3.038 X. Marinas.

Construction or cumulative expansion of a marina or harbor projecf
which results in a total of 20,000 or more sq. ft. of temporary or

permanent water surface area used’for docks, docking, or maneuvering
of watercraft. (local) . .

Mandatory EIS - 6 MCAR § 3.039 R.  Marinas.

Construction of a new or expansion of an existing marina, harbor, or

mooring project on a state or federa]]y des1gnated wild and scenic
r1ver. (Tocal} ]

Exemptions - 6 MCAR § 3.041 0. Marinas.

Construction of private residential docks for use by four or'Tess'
boats and utilizing Tess than 1,500 sq. ft. of water surface area.

DISCUSSION: Under the current rules, the follow1ng category-is directly.

reTevant to the marinas category area:
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' Mandatory EAW: 6 MCAR § 3.024

" s. Any marina and habor project of more than 20,000 square Feet of
water surface area - (1oca1)

Exemptions: None

The qualitative measure of the thresholds applied to the EAW.
category at 6 MCAR § 3.038 X. is the area of water surface cccupied by:
the facility. This measure most appropriately reflects the total poten- -
tial for impacts from the facility. The quantitative thresheld proposed
corresponds to approximately one half acre. Such a facility would ‘
accommodate approximately 80 boats. The proposed category is the same’
as the current rules. This threshold has proven to be reasonab]e for -
defining major facilities.

Marinas may be constructed in wild and-scenic river areas,.
however, because of the unique character of these areas, the areds are
generally inappropriate: for marinas. Under the current rues,”requests
for EISs on' marinas have mostly -been confined to wild and scenic river-
systems. The proposed category at 6 MCAR § 3 039 R. mandates an. EIS. for

. marina proposals in these un1que habttats. :

The exemption threshold for marinas at 6 MCAR § 3.041 0. is
_based on the definition of marina. A 1,500 sq. ft. facilify would
accommodate approximately five boatsa. These facitities are: not 11ke1y
. to be controversial and would have minimal impacts.

The following graph presents EQB and DNR projections and
records re1at1ng t0 the number of projects: SUbJECt to env1ronmenta1
review: .

# Processed # EAWs/year # EISs/year

Rule # : 1977 Rules Projected Projected
§ 3.024 s. 10 - -
§ 3.038 X. - 2 -
§ 3.039 R. - - 1

Category Area: Stream Diversion

This category area is. proposed because the alteration of water- °
courses affects flooding in downstream and adjacent areas, wildlife . -
habitat, fisheries resources, water quality, and area land use. The
traditional analysis of fiood control and drainage projects usually does
not consider broad and.-long range. environmental implications.
Environmental review will facilitate a more comprehensive analysis.
Specific categories proposed within this category area include:

Mandatory EAN - 6 MCAR § 3.038 Y. Stream‘diversion

The: d1vers1on or channelization of a designated trout stream or a
natural watercourse with a total watershed of Ten or more sq mi.
unless: exempted by 6 MCAR § 3.041 P. {Tocal}

Mandatory EIS - none

Exemptions - 6 MCAR § 3.041 P. Stream diversion.

Routine maintenance or repair of a drainage ditch within the 1imits
of its original construction flow capac1ty performed w1th1n 20
years of construction or major repair. .

DISCUSSION: The current rules contain no EAW. or exempt10n categor1es
relating: to the strean diversion category area.

The qualitative measure applied to the EAW category at 6 MCAR §

3.038 Y. is restricted- to trout streams and natural watercourses bec¢ause
“they have significant habitat, recreational, and resource values.
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Alteration of these watercourses may significantly impact natural
drainage. A ten square mile quantitative threshold is applied to make
the category administratively feasible and because minor diversion of
headwaters watercourses is likely to have minimal flooding and habitat
impacts. A ten square mile drainage aréa corresponds to approximately
6,400 acres.

Routine maintenance of drainage ditches is exempted from
environmental review pursuant to 6 MCAR § 3.041 P. An average time
requirement for maintenance is approximately 15 years.

" The following graph presents EQB and DNR projections and
records relating to the number of projects subject to environmental
review:

# Processed # EAMs/year # E1Ss/year

Rule # 1977 Rules Projected Projected
§ 3.038 Y. - 1 : -

Category Area:: Wetiands and Protected Waters

. This category area is proposed because of the potential for
significant impacts related to flood control, erosion control, water
quality, wildlife habitat, recreation, and aesthetics. Impacts
generated by proposals subject to this category area often are long
range and are often manifested at locations removed from the area of _
immediate impact. Environmental review facilitates a comprehensive view
of the potential impacts of these projects. Specific categories pro-
posed within this category area include: ) :

Mandatory EAW - 6 MCAR § 3.038 E. Wetlands and protected waters.

1. Actions that will change or diminish the course, current, or
cross section of one acre or more of any protected water or
protected wetland except for those te be drained without a per-
mit pursuant to Minn. Stat. § 105.391, subd. 3. [local)

2. Actions that will change or diminish the course, current or
cross section of 40 percent or more or five or more acres of a
Type 3 through 8 wetland of 2.5 acres or more, excluding pro-
tected wetlands, if any part of the wetland is within a shore-
Tand area, delineated fiood plain or a state or federally
designated wild and scenic rivers districts. {local)

"Mandatory EIS - 6 MCAR § 3.039 S. Wetlands and protected waters.

Actions that will eliminate a protected water or protected wetland -
except for those to be drajned without a permit pursuant to M1nn. :
Stat. § 105.391, subd. 3. T(Tocall .

Exemptions - none

DISCUSSION: Under the current rules, the following category is
directly relevant to the wetlands and protected waters category area:

Mandatory EAW - 6 MCAR § 3.024

r. An action that will eliminate or significantly alter a wetland of
Type 3,4, or 5 {as defined in U.S. Department of Interior, Fish and
Wildiife Service, Circular 39, "Wetlands of the U.S., 1956") of five or
more acres in the seven-county metropolitan area, or of 50 or more acres
outside the seven-county metropolitan area, e1ther singly or in a
complex of two or more wetlands - (locall;

Exemptions - none

An EIS is required for the elimination of a protected water or
protected wetland pursuant to 6 MCAR § 3.039 S. This is reasonable
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because these resdurcés have béen detérinined o be s1gn1f1cant pursuant
to the Departiient of Natural Résources (DNR) inventery program. The

_ eliminaticn of such resources would have sagn1f1cant 1oca1 Y
impacts, ‘
at 6 MCAR § 3,038 Z. 1. This s reasonabTe because an a1terat fi oF oie
acre is 11ke1y to affect the tota! aquat1c ecosystem._‘ln add1t1on,

area. Environmental review is " reasonable to reduce the possi ility of
piecemealing the elimination or degradation of thé resource.

Midn. Stat. § 105.391 subd. 3 Bstablishés i
prograd. This program sets forth a procéss for com
if théy are denied a permit to drain wetlands for agr1cu1tura1 .
1f the DNR does riot. have adequate funds to compéhsaté thé proposer, the
wetland may be drained without a permit. This statutory provision is
proposed as an exemption from environmental réview as well.

The mandatory EAW cdtegéry at & MCAR § 3. 038 Z: .2 add“esses
the prob1em of the destruct1on of wet1ands adJacent to 1'kes and r1vers.

1dkes and rivers and also sérve as re$érvoirs to miniimize f1ood1ng
potent1a1 durifig wet periods. This category is reasgnable becgise
environmental impacts from these activities frequent]y are fiot - addresséd

" by the applicable regulatory mechanisms. The DNR does not have permit
authority over these resourcés and locd] ordihances typ1ca11y do fiot
address the total rescurce impact potent1a1

~ The following graph présents EQB and DNR proaect1ons afid
records re1at1ng to the numbeér of projects subJect to env1ronmenta1
réview: .

# Processed - . # EAHs/year # EISs/year

Ruie # co 1977 Rulés Proaected - Projected
'§ 3.024 . 25 ' - S
§ 3.038 Z. 1. T 4 B
§ 3.038 7. 2. - 2 -
§ 3.039 S : - S 0

Category Aréa: Agricu1tuué aid Forestry

_ This citegory area i proposed because of the potent1a1 for
51gn1f1cant impacts re1at1ng to water qua11ty, 5011 &Fo i
use. It should be fioted that this is a difficult ¢
addréss becausé many activities deneratifig thesé inmp ;
to g arnment approva1 These rules apply only t6 activities for which
government approva1 is requ1red therefore, sofe activities w1th poten-
tially s1gn1f1cant impacts will not be subJect to env:ronmenta1 Feviéw.
Specific categories proposed within this category 4vea include:

WMandatory EAW -6 MCAR § 3.038 AA. Agriculturd and Forestiy.

1. . HarVesting of timber For commércial purposes oh buﬁ11é 14
within a state park, h15tor1ca1 aréa,. wilderness, area, scien-
tific and natural area, wild and scenic rivers district or cri-
Fial area that does. not havé an approved pian under Winm, Stat.
§§ B6A.09 or 116G.07. (DNR)

2. h A c!earcutt1ng of 80 o fore cont1guous'acres of forest:‘aﬁy
part.of which is Tdcated Within a shoretand area and wit A
feéet of the ordinary high. water mark of the Take ormrnver.:ﬂﬂﬂf)

3. . Actions resu1t1ng‘1n the conversion of 640 or fore acrés of
-~ forest or naturally vegétated Tand to a differing open space
Tand use. (local) .

4. Kctions resulting in the periinent cony
' acres of agricultural, forest; or naturall}
more intensive, developed 1and Use, (1och)
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Mandatory EIS - None

Exemptions 6 MCAR § 3.041 Q. Agriculture and forestry. .

1. - Harvesting of timber for maintenance purposés.

2. Public and private forest management practices, -other than
" ‘cTearcutting or the application of pesticides, that Tnvolve .
Tess than 20 acres of Tand.

DISCUSSION: Under the current rules, the following categories are
directly relevant to the agriculture and forestry category area:’

Mandatory EAW - 6 MCAR § 3.024

z. Harvesting of timber within the Boundary Waters Canoe Area Portal
Zone or in a State Park or Historical Area, that is not included in an
annual timber management plan filed with the Council - {DNR); .

al Permanent removal of 640 or more contiguous acres of forest cover -
{DNR};

bl Conversion of 40 or more contiguous acres of forest cover to a dif-
ferent land use - (1oca1)

Exempt1 ons - - l“IOI'IE

Harvest1ng of timber on publicly owned 1ands is likely to be L
controversial. Most activities of this nature are subjected to public
review pursuant to the development of a management plan for the ares.
Environmental review for timber harvesting on public lands not included
in such plans is proposed pursuant to 6 MCAR § 3.038 AA.1. It is reaso-
nable to require public review over act1V1t1es that may 51gn1f1cant1y
a1ter pub11c1y owned resources. : : . )

Clearcutting of t1mber may be controversial depending on the .
Tocation of the clearcut. A mandatory EAW is required at 6 MCAR § 3.038
AA. 2. for large clearcutting activities adjacent to water resources. :
Significant erosion and runoff may result from such activities. The 80 -
acre quantitative threshold and the 100 foot proximity threshold were
established pursuant to- the public meeting process as being reasonable.
In practice, clearcuts usually do not exceed 20 to 40 acres. It should
be noted that private timber management practices are not subject to
this category if they do not require government approva].

" Forest management practices not 1ikely to have significant
impacts are exempted from these ryles pursuant to 6 MCAR § 3.041 Q. 1.
and 2. These practices include the harvesting of timber to maintain the
facility and access to the facility and minor forest management .
activities. Clearcutting and application of pesticides remain. subject
to environmental review because these activities may have the potential
for significant impacts. - These exemption categories were estab11shed as
- reasonable pursuant to the public meeting process.

Mandatory categor1es at 6 MCAR § 3,038 AA. 3..and 4. are prof'
posed to address activities with the potential for significant impacts
that may not otherwise receive adequate review. In establishing the
qualitative threshold, a distinction was made based upon the length of -

- time the impact was Tikely to last. For activities for which the
resource was 'permanantly converted" --i.e. the 1nab111ty torreadily
convert the resource back to its original condition -~ the 80 acre
threshold was regarded as 1ikely to have the potential. for s1gn1f1cant
impacts. ‘Likely activities pursuant to that category include ’
residential, commercial and industrial developments. For:activities for
which the resource was substantially changed but, by application of dif-
fering management practices, could be restored to essentially it's prior
condition, 640 acres was regarded as a Tikely threshold to have the
potential for significant impacts. Activities 1ikely pursuant to this
category include the drainage and conversion .of natural areas to agri-~
cultural use. or the clearing: of forested areas for agricultural
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purposes. It should be rioted that private management practices if -they
do not require government approval are not subject to this category. ’
These categories represént a re1axat10n of the current EAW categor1es

- The following graph presents EQB and DNR projections and
records relating to the number of proJects subJect to env1r0nmenta1
review: o

: . # Processed . .. - # EAWs/year’ #-EISs/year
Rule # © 1977 Rules Projected - - Projected
§ 3.024 z 7 - -
§ 3.024 a } 0 - -
§ 3.024p L 2 o -
§ 3.038 AA.1L - 2. -
§ 3.038 AA.2. - 0 =
§ 3.038 AA.3 - 0 -
§ 3.038 Ap4 - 2 -

Category Area: Animal Feedlots

This category were is proposed because of the potential for.
significant environmental impacts relating to ground and surface water
quality, odors, and local land use issues. This type of activity s
Tikely to be controversial if the location s in a sensitive area or
near residential or recreational developments.  Specific categories pro-
posed within this-category area include: T .

Mandatory EAN - 6 MCAR § 3. 038 BB. An1ma1 feed]ots.‘

The construction of an animal feed1ot fac111ty with a capac1ty ) "
of 1,000 animal units or more or the expansion of an existing faci-
Tity by 1,000 animal units or more. (PCA, if in a shoreiand de11a
neated f1ood'pta1n or Karst area, or 100a1) L

MandatOry EIS - none

Exemptions - 6 MCAR § 3.041 R. Animal feedlots.

The canstruction of an animal feedlot facility of less ‘than 100 ani-
mal units or the expansion of an exisitng Tacility by tess than 100
animal ‘Units no part of which 1s Tocated within @ shoreland area,
deTineated fTood plain, or state or federa11y des1gnated ‘wild and
scenic rxvers d15tr1ct

DISCUSSION: The ‘current rules conta1n no EAW ar. exempt1on categor1es :
re1at1ng to the an1ma1 feedlot category area. : : ;

‘AT though the current rules ‘do not conta1n a mandatory EAH cate-
_gory relating to these facilities, several citizen ppetitions were sub-
‘mitted -on animal feedlot facilities pursuant to ‘the current rules,
Facilities petitioned were of ‘a- smaller s¥ize than the proposed threshold
but the faciTities were located 9n areas of soluble bedrock.: The pro~.
posed threshold ‘corresponds ‘to ‘the ‘threshold .established ‘in the Clean .
Watér Act. Facilities of this size must be evaluated to determing if ‘a
Nationat ‘FolTitant Discharge ‘ETimination System’ (NPDES) .permit ‘s
required: The alternative ‘of ‘requiring an EAW only for faciVities
Tocated ‘within a shoreland area, ‘delineated flood plain area or -area
‘with SoTubTe. ‘bedrock was cons1dered ‘but rejected-on -the basis-of local.
“government comments Thdicdting that -activities--of this.scale ‘are veny
. controvers1a1 and should be’ not1ced 0 the pub11c. .

The exempt1on category is proposed because proaects iof ‘this
size dre fiot ‘1ikely to ‘result insignificant impacts.” Projects:of :this .
type have ‘the" potent1a1 to "generate ‘petitions based fore -on i
"neighborhodd ‘disputes” ‘than true impacts. - This ‘threshold s -a ‘reaso-.
nable level “to prevent ‘abuse ‘of the ervironmental -review: process in ithis
manner.

156




The following graph presents EQB and PCA projections and
records relating to the number of pro;ects sub;ect to environmental
review: o

ST “# Processed- . .- . # EAWs/year - # EISs/year
Rule # ’ 1977 Rules - Projected Projected
 § 3.038 BB, - 18 &

Category Area: Natural Areas

This category is proposed because natural areas are publicly:
owned properties that have been set aside to preserve significant
natural resources for future generations. These are sensitive areas of
unrique quality which may be significantly impacted by inappropriate
development. Environmental review is necessary for these activities to
allow public involvement in decisions affecting publicly owned
resources. Specific categories proposed within this category area
include: : " o

Mandatory EAW - 6 MCAR § 3.038 CC. Natural areas.

Actions resulting in the permanent physical encroachment on lands
within a national park, state park, wilderness area, scientific and
natural area, or state trail corridor when such encroachment is
inconsistent with the management pTan prepared’for the recreat1ona1
units. (DNR or 1oca1) : }

'Mandatory EIS - none

Exemptions - none

'DISCUSSION: The current rules contain no EAW or exempt1on categories
relating to the natural areas category area.

Enabling Ieg1slat1on conferring authority for the designation
of these public facilities mandates the preparation of a master manage-
ment plan for the unit. These plans may vary according to the charac-
teristics of the area and purposes for designation. As a result, the
standard of "inconsistent with the management plan" is proposed. This
is the most reasonable method of addressing the diversity among these
units.

- The following graph presents EQB and DNR projections and
records relating to the number of projects subject to environmental
review:

- # Processed # EAWs/year # EISs/year
Rule # ‘ 1977 Rules - Projected . .- Projected

§.3.038 ¢cC,. . T . Lo _ -

Category Area: Historic Places:

This category area is proposed because there is very little
government authority to protect sites 1isted on the National Register of
Historic Places. The requirement for environmental review prior to the
destruction of such facilities is needed to provide the public an oppor-
tunity to take part in decisions that may significantly affect the pre-
servation of our national hertiage. Historical resources are
protectible natural resources under the Minnesota Environmental Right
Act at Minn. Stat. c¢h. 116B. Specific categories proposed within this
category area include: ' )
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Mandatory ‘EAN - 6 ‘MCAR ‘§ 3.038 .DD. %Hietorica1;praeés,

Destruction of a: property that is Tisted-on the National Reg1ster of
Historic :Places. - permitiing -state agency or lacal) B

Mandatory :EIS - none

Exemptions - -none

DISCUSSION: The current rules contain no EAN or exempt1on categories
retating to the h1stor1c p1ace5 category- area. S

: To be 11sted on the Nat1ona1 Reg1ster of H1storﬂc Places a
potent1a1 site-must:. S E ‘ o . o

1;.~eMeet estab11shed cr1ter1a, d”
2. - Be approved b_y a State review board
3. ‘Be approved for ﬂﬂstﬁng-hyithe:owner;:and-;

s 4.= }Be accepted by the: National. Reg1ster. o

Regi ster. S1tes 50 11 sted are regarded to.be.:
resotrces. These sites are frequently private
1ittle financial incentive for the owner ‘to maintain the site if i
located in a high. development potential area. Public .review may produce
feasible alternatives to the destruction of the facility. The: oppor—
tunity to review these alternatives via environmental review 1s reason~
ab1e because of the lack of other forms of regu!at1on :

: The fo110w1ng graph present EQB and State H1stor1ca1
Preservation Office projections and records relating to the number of
proaects sthect to env1ronmenta1 rev1ew co

c# Processed -: # EANs/yearfn:, '#iﬁiSs%year;

Ru4e #'---: : ; 1977 Rules ©..-‘Projected. . . :Projected
§ 3:03800. - . - R N

Reference documents that may be of 1nterest dnclude:

: ‘l H1stor1c‘Preservat1on for M1nnesota Commun1t1es,;;.
M1nnesota H1stor1ca1 Society; January, 1980. .

Category Area: Standérd Exehptions

This is proposed pursuant to Minan. Stat. § 116D. 04 subd. 2a {a}
as -an exempt1on only category area to delineate the scope -of ‘environmen-
tal review. Comments received pursuant to the public meeting process
indicate there is public confusion relating to the potential -scope of .-
environmental rev1ew Spec1f1c exempt1ons proposed w1th1n this ‘category
area 1nc1ude PRI :

‘Exemptnons - 6 MCAR § 3 041 A. Standard exempt1ons..‘

fl."rAct1v1t1es for wh1ch ‘no governmenta] act1on 15 requ1red

SR fAct1v1t1es for wh1ch a11 governmenta1 act1on has been ?:n};
< compTeted. . ot . e

3. Activities for which, and so long as,'a'pubiic agencydheéﬂf'
denied & required"90yernmenta1 approval.

4.. ‘Activities for which a substantial portion of the activity ‘has
i been compTeted and an EIS would not Influénce rémainthg imple-
‘mefita¥tion or construction.
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5. Activities for which environmental review has already been ini-
tiated under the prior rules or for which environmental review
i being conducted pursuant to 6 MCAR'§ 3.034 or 3.035 of these :
rules. .

DISCUSSION: These exemptions are substantively the same as the general
exemptions found at 6 MCAR § 3.026 A. of the current rules. They are
repeated at this point to facilitate public understanding of the scope
of these rules. These exemptions are a summarization of the statutory
1anguage relating to act1v1t1es that are subject to environmental
review.

Environmental review is effective only if it is done early
enough to guide construction. If the project is already substantially
completed and further information could not mitigate impacts, the basic
purpose of environmental review is defeated.

Alternative review procedures and the model ordinance provi-
sions are des1gned to substitute for the provisions in these rules. If
substitute review procedures have been approved by the EQB, spec1f1c
activities covered are no:Tonger subject to these rules.

The explicit statement of these conditions s necessary to-
facilitate proper interpretation and implementation of these rules.

Category Area: Utilities

This is proposed as an exemption only category area to exclude
minor activities related to the servicing of existing facilities or pro-
posed projects. This is needed to focus environmental review on. the
core proposal and to ensure review cccurs at an early stage in the
proposal. The proposed exemption within this category area is:

Exemption 6 MCAR § 3.041 S. udtilities.

Utility extensions as follows: water service mains of 500 ft. or
Tess and one and a half inches diameter or Tess; sewer lines of 500
feet or less and eight inch diameter or Tess; Tocal electrical ser-
vice 1ines; gas service wmains of 500 ft. or Jess and one inch -
diameter or less; and telephone service Tines.

DISCUSSION: Under the current rules, the fo]Iowing'categofy;was
included to cover this need:

Exemption - 6 MCAR § 3,026

13. Utility extensions as follows: water service mains of 500 feet or
less and one and a half inches diameter or less; sewer lines of 500 feet
or less and eight inch diameter or less; electrical service lines of 500
feet or less and 240 volts or less; gas service mains of 500 feet or
less and one inch diameter or 1ess, and te1ephone service 11nes of 500
feet or less. : :

The thresholds proposed were established as reasonab]e pursuant=
to the public meeting process. The thresholds established are designed.
to excliude minor distribution lines and services lines. Environmental.
review should be focused at the initial stages of proposal, as opposed
to the stage of providing basic service to existing development.

Category Area: Construction Activities

This is proposed as an exemption only category area to exclude .
minor construction acivities that do not have the potential for signifi-
cant impacts. This is needed to focus environmental review on the
core proposal and to prevent potential abuse of the intent of environmen-
tal review by "nuisance" petitions. Specific exemptions proposed within
this category area include;
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Exemptions = 6 MCAR § 3.041 T. Construction activities,. ..

1. Construction of accessory appurtenant structures including
garages, carports, patios, swimming podls, agricultural" _
structures, excluding feedlots, or other similar bua}d1ngs not
changing 1and use or density. } :

2. Accessory signs appurtenant to any commercial, 1ndustr1a1, or:
institutional facility. )

3. Operations, maintenance, or répair work having no substaitial
jmpact on existing structures, Tand use or natural resources.. .

4. Restoration or reconstruction of a structure provided that the
structure is not of historical, cultural, arch1techtura1
archeo]ogical, or recreational value. }

5.  Demolition or removal of buildings and related structures
except where they are. of historical, archeo1og1ca1, or archl-
tectura1 s1gn1f1cance.

DISCUSSION: = Under the current rules, the following categor1es were
1nc1uded to cover this need:

Exemptions -6 MCAR § 3,026

1 Operation, mainfenance, or repair work involving no substantial
change in existing structures, land uses, or water quality.

4, Restoration or reconstruction of a structure in whole or in part
being increased or expanded by tess than 25 percent of its original -
size, square footage, or capacity, and aggregating less than 5,000
square feet, provided that such structure has not been des1gnated to e
of h15t0r1ca1, cu1tura1, archeo1og1ca1, or recreat1ona1 va1ue by a- .
pub1ic agency. . :

14, Construction of accessory appurtenant structures including
garages, carports, patios, swimming pools, fences, barns, or other simi-
lar agricultural structures, excluding feediots; or other 51m11ar
buildings not changing land use or density.

15. - Grading or fi1ling of 750 cubic yards or less.

18. Filiing of earth into previously excavated Tand with mater1als
compatible with the natural material on. the site.

21.  -Accessory signs appurtenant to any commerc1a1; industriaf,.of
institutional. facility not regulated by an agency of the State.

The proposed categories were established pursuant to the publiic
meeting process as being necessary to prevent detays relating to pro-
jects that do not have the potential for significant environmental
impacts. : These categories are substantially the same as the current
rules,. however, the word1ng has heen changed to- avoid "impact
exemptions.” . .

Category Area: Land Use

Thiis is propesed as an exemption only category ‘aréa to exclude
minor land use actions that. do nhot have the potential for significant
impacts, - This is needed because these activities may be controversial
in the immediate vacinity and failure to specifically exempt these acti-
vities could result in "nuisance” petitions.  Specific categories pro=- .
posed within this category area include: - _— o .
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Exemptions - 6 MCAR § 3.041 U. Land Use

1. Individual land use variances including minor lot line adjust-
. ments and side yard and setback variances, not resulting in
the creation of a new subdivided parce1 of Tand or any CHEnge
in land use character or density. : .

"2.-  Minor temporary uses of land having negligible or no permanent
effect on the environment.

3.  Maintenance of existing landscaping, native growth, and water
supply reservoirs, excluding the use of pesticides.

DISCUSSION: Under the current rules, the following categories were
included to cover this need.

Exemptions: & MCAR § 3.026

12. Maintenance of existing:landscaping, native growth, and water supply
reservoirs, excluding the use of pesticides.

17. Minor temporary uses of land having neglibible or no permanent
effect on the environment, including such things as carnivals and sales
of Chr1stmas trees. )

19. Individual land use variances including minor lot Vine adjustments
and side yard and setback variances, not resulting in the creation of a
new subdivided parcel of land or any change in land use character or
densaty .

The proposed categories are substantively identical to the
current categories. They were accepted as reasonable in the implemen-.
tation of the current rules. WMinor language revisions were suggested
pursuant. to the.public meeting process.

Category Area: ' Research and Data Collection

This is proposed as an exemption only category area to exclude
minor research activities that do not have the potential for significant
impacts. This is necessary because research activities frequently are
dependent upon unique conditions and thus are subject to short notice
changes. Subjecting these activities to environmental review could
thwart the goal of the research. The proposed exemption within this
category area is: o

Exemption - & MCAR § 3.041 V. Research and data collection.

.Basic data collection, training program, research, experimental
management, and resource evaluation projects which do not resylt in
an extensTve or permanent disturbance to an environmental resource,
and do not constitute a substantial commitment to a further course
of action having potential Tor significant adverse env1ronmenté1
effects.

Under the current ru]es the f011ow1ng category was 1nc1uded to
cover this need:

Exemptions: & MCAR '§ 3.026

20. Basic data collection, training programs, research, experimental
management, and resource evaluation projects which do not result in an
extensive or permanent disturbance to an environmental resource, and do
not constitute a substantial commitment to a further course of act1on
hav1ng potential for significant environmental effects.

" The proposed category is identical to the current category.
This category bas been accepted as reasgnable in the implementation of
the current rules and was regarded as reasonable pursuant to the pub11c
meeting process. )
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Category Area! Finangial Transact10ns

This is proposed.as an exemption on1y category area to ‘exclude
-activities that are not the base of environmental concern. This is
needed t0 focus eniironmental review on- the actual activity that has: the
potential for environmental impact.. Specific¢ categories proposed within
this catégory area include: ; — : S

Exemptions = 6 MCAR § 3.041 W. Financial transactions.

1. Acquisition or disposition of private interests in real
property, including leaseholds, easements, r1ght of -way, or fee
interests.

2. Purchase of operating equipment, ma1ntenance equ1pment or
operating supplies.

"DISCUSSION: Under the currént ru]es, the following categories were :
included to cover this need: :

Exemptions: 6 MCAR § 3.0261

8. Purchase of operating equipment, ma1ntenance equﬂpment or operating
supp11es

9;' Sa1es or lease of surplus governmenta] property other than land,
radiocactive matertal, pesticides, or buildings. L

10. Loan, mdrtgage guarantee, or insurance transactions in connection
with now ‘or existing structures or uses as def1ned in subparagraphs 6
MCAR § 3.026 C.2., 3. or a. .

11. Borrowing for purposes other than capital construction or 1and
'purchase.

These proposed categories represent minor revisions to the
current categdries. These rulés apply onty to activities that impact
the enviromment. The activities included in ‘this category -area -do not
have -a ‘physical impact on the environment and, therefore, are not within
‘the scope of the rules. Conments received -at public meetings however, ~
demonstrated a desire for express 1anguage exempting these transact1ons.
This was regarded as reasonable %o insure proper interpretation ‘and
Fmplementation of ‘these rules.

‘Category Area: Licenses

ThiS'is-prOpOSEd'as an exemption only ‘categony ‘area ‘to -exclude
routine projects which ‘are .generally minor and have miniimal -envirenmen-
tal ‘fmpacts. Specific ‘categories proposed within this category area
include: - B S s DR

Exemptions - 6 MCAR § 3,041 %. ‘Licenses.

1. -L1cens1ng or: perm1tt1ng ‘decisions related to- 1nd1v1dual ;persons
Or-activities directly connected: With an Tndividual s
Tousenold, Tivelihood, transportation, recreation, health,
safety,\and ‘welfare, such gs ‘motor vehicTe 11cens1ng or 1nd1--

_'v1dua1 park entrance permits.

:?2; 811 licenses required under electrical, f1re plumbing,
‘hegting, mechanical ‘and safety codes- and regu]at1ons, Dut: not
TncTuding buiTding . perm1ts ;

" DISCUSSION: -Under ‘the cuprent: ru]es, the ‘following categor1es ‘weye
“incTuded to cover ‘this need; .

ExemptlonS'-G’MCAR"§ 3 026
‘7. Licensing or ‘permitting " dec151ons relating to" 1nd1v1dua1 ‘persons ‘or

‘aGtivities directly corinected -with an ‘individual s *household,
_11ve11hood transportation, ‘ recredation, ‘health, sdféty, -and:welfare,
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such as motor vehicle Ticensing, hunting licenses, professional
licenses, and individual park entrance permits.

) These proposed categories represent minor revisions to the
current categories. The additional category was added pursuant to com-
ments made at the public meetings relating to ministerial licensing _
related to actual construction. This type of licensing is usually non-
discretionary and, therefore, not subject to these rules. This category
was added to clarify that point for the readér. This is reasonable to ;
insure proper interpretation and implementation of the rules.

Category Area Governmental Actions

This is proposed as an exemption only category area to exc]ude
certain governmental actions that do not have a direct physical impact
on the environment. Specific categories proposed within this category
area include: . . . i :

Exemptions - 6 MCAR § 3.041 Y. . Governmental actions.

1. Proposals and enactments of the legislature.

2. Rules orf orders of governmental units.

- 3. Executive orders of the Governor or the1r 1mp1ementat1on by
governmenta1 units. .

4;' Judicial orders.

5. Submissions of proposals to a vote of the people of the State.

DISCUSSION: The current rules identify those categorieé as exempt pur-
suant to the definition of actron contained at 6 MCAR § 3.022 B. :

The categories included in this category area do not represent
project specific actions. These actions may affect the environment -
indirectly (i.e., by appropriating money, providing general authority,
etc.), however, these actions are followed by other government action
that will implement the action and directly affect the environment.
Environmental review is more reasonable at the point of implementation.

Category Area: Pesticides

i This category area was deleted from the current rules. Under
" the current rules, the following category was included:

Mandatory—EAW: 6 MCAR § 3.024

y. The app11cat10n of restricted use pest1c1des over more than 1,500
cont1guous acres - (agriculture); :

No EAWs were prepared pursuant to this category. Restricted
use pesticides are regulated by the Department of Agriculture. They may
be applied only by licensed applicators and they are typically app11ed
on relatively small acreages.

Alternative methods of addressing the need for environmental
reivew in this category area were considered, however, none were deemed
acceptable pursuant to the public meeting process. .1t was, therefore, -
deemed most reasonable to exclude this category area from mandatory
__categor1es and a low environmental rev1ew on a discretionary basis,

Reference documents that may be of 1nterest 1nc1ude

- 1. Pesticide Task Force Report to the Minnesota Environmental
Qualtiy Council, Parts 1 and 2, Envirenmental Quality Beard; June 17, 1976

2. - Metabolism of Pesticides, Update II; U.S. Fish and
Wildlife Serv1ce, 1978 . - o
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Introduction to Chapter 16: “Early Notice Rules

The intent of this chapter is to FOTFiI1 the divective of the Midfesota
Environmental Policy Act at Minh. Stat. § 116D.04, subd. 8: that the
board establish.a procedure for early notice to the board ]ic
of natural resource management and development permit ap'l catiohs af
other jmpending state actions having significant enyironmental ef ects
in order to facilitate coordination of environmental ‘decision Takifig and
the. t1me1y review of agéncy decisions. To accomp11sh these objectives
the hoard, in 1977, established a publication calléd the E£QB. Moii tor
which includes the notices réquired by the Polity Act ih addition to
notices of other environmentally re]ated actions of genera] intarast.

{hapter Sixteen identifies which Totices are required to be pdb11shed by
the board &nd governmental units and establishies thé procedires For sub-
mitting notices for publication and the procedures ‘to be used by ‘the
board in preparing and d1str1but1ng the Monitor. . The proposed ru1es

are substant1a11y the saié as those presently In effect which can be
foand in the current rules at 6 MCAR §§ 3.033 - 3.040. Because there is
nominal change to this chaptér the proposed rules are presented as
amendments to the current rules as demonstrated by the underlining and
deletion. A number of the changes wére made for editing purposes, i.e:,
to'make this chapter consistent with the humbering System and Wording of
previous chapters. The need and reasonablengss of making these changes
is generically addressed below. Only thdise chafnges made Tor fon-editing
purposes will be specifically addressed in the context of the rulés 1n
which they occur,

The following chianges are cons1dered as editing changes and oecar
throughout the chapter. = :

1. Addition of the word "adverse" to modify the term enV1ronmenta1
effects"._ To clarify that the environmental review process and in
this chapter, the early noticé systém are concerped pr1mar11y with
negat1ve 1mpacts, the ONR recommended inserting the word ' adverse
to describé "envirdhmental effects” Descr1b1ng "effects" ih this
manner will Tessen confusion of the meaning of the term and will
direct individuals to cdncentraté on the tmportant aspects of a pro-
ject vis-a-vis the envivonmental review procéss:

2. Use of the acronym "EQB“ in place of "Couficil®, "MEQC“ and “EQC"
To lessen confusion in reading the rules only ome term is used to
refer to the Environmental Quality Board.

3. Use_of the terms ° governmenta1 un1t of "unit" in place of the terms
"public agencies" and "agencies": The meaning of thé new teris s
substant1ve1y the same as the o]d ind are changed in this chapter to
make its wording consistent With that of the préevious chapters

The following rule-by-rule preséntation will identify Further changes
proposed for the early riotice procedures. " In this chapter the rule is
identified by Yeing set-off by asterisks preceding the rule and
following the discussion of the changes prop05ed for the vule.

*********************w***%**********
6 MCAR § 3 042 37033 Authorlty and purpose.

A. Yo provide ear]y not1ce of impending, actions wh1ch may have
" significant adverss envirofimental effécts, the EQB Cduneii
shall; pursuant to Minn. Stat. § 116D.04, %ibd: 8 44914}
pub11sh a bulletin with the ndme of "EQB Mon1t0r“ “EQE My
. -containing all notices as specified Tn 6 MCAR § 3. 044 3035,
The EQB Qeune+lvmay prescr1be the form and mianner Tn which’ the
governmental units 4dgenciss submit any material for publication
in the EQB EQC Monitor, and the EQB Chairperson of—the Couneit
may withhold pub]ication of any mateérial Aot submitied
according to the form or procedures the EQB Geune%¥ hid's
presceribed.
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B. These rules are intended to provide a procedure for notice to
the EQB MEQC and to the public of natural resource management
and development permit apptications, and impending governmental
and private actions that may have significant adverse environ-
mental effects. The notice through the early notice procedures
ds in add1t1on to pub11c not1ces otherw1se requ1red by 1aw or
regulations. =

DISCUéSION:, Only editing changes are being proposed for this rule,

~k***************‘k****‘k***_*’**********-.

6 MCAR § 3.043 3.034 Exemptions.

A. A1l National Polfutant Discharge Elimination System Permits
granted by the qune&et}44H4ut+en—Gantrel—Agensy-PCA under
the authority given i% by the Environmental Protection Agency
of the United States of America, shall be exempt from these
rules unless otherwise provided by resolution of the EQB

B. Where, in the opinion of any governmental unit publicagency,
stric¢t observance of 6 MCAR §% 3.042 - 3:046 3-033--3.835
would jeopardize the public heaTth, safety, or welfare, or
would otherwise generally compromise the public interest, the
governmental unit agency shall comply with these rules as far
as practicable. In such cases, the governmental -unit -ageney
shall carry out alternative means of public notification and
shall communicate the same to the EQB Councit- Chairperson.

C.. Any federal permits for which review authority has been dele-
" gated to a non-federal governmental unit public-agency by the
federal government may be exempted by resolution of the EQB
. Louncil. . -

DISCUSSION: Only editing type changes are being proposed for-this rule.-

*****'****************‘k**************

6 MCAR § 3.044 3-035 EQB EQC Monitor publicatioﬁ requirements. )
A.  Governmental units Public-agencigs are required to publish the ::

folTowing in the EQB EQL Monitor except that this section
constitutes a request and not a requ1rement with respect to
federal agencies. :

G : d Jsted

belowvv Hhen an act1on has been not1ced pursuant to 6 MCAR §
3.044 A, 3. 3.035-A. 3. separate notice of individual permits
vequired by that action need not be made uniess changes in the
action are proposed which will involve new and potentially
significant adverse environmental effects not considered
previously. No decision granting or denying a permit applica-
tion for which notice is required to be published in this sec-

. tion shall be effective until 30 days follcowing pub11cat10n of

. The notice.. .

DISCUSSEON:‘ The first sentence in rule A.l. is being proposed for dele-
tion as it is considered unnecessary. In the attempt to keep  the ru1es
as brief as possible unnecessary lanquage has been pared. In the'
current rules a 1isting of the permits for which notice was required was
developed from subdivision 5 (a) of the original MEPA. This subdivision
identified selected Minnesota Statutes which established the authority"
for permits defined as "Permits for natural resources mdnagement and
development”. Subdivision 5 (a) was repealed as a part of the 1980
amendments to MEPA 1eaving no statutory definition. Lacking such defi-
nition this sentence is being proposed for deletion because it no 1onger
refers to any Spec1f1c perm1ts '
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The last sentence added to rule A.l. is identical to & requirement found
in the current rules at 6 MCAR § 3.031 A. The sentence was moved to
this Tocation -in order to place all the aspects of a rule in thg same
section. The rule is needed if the early notice requirement is to be
effective. If agencies could make their permitting decisions jmme-
-diately upon pubtication, the intent of early notice would be defeated;
the publication would serve no purpose other than to inform the board

and the public of an action that has already taken.place. By providing -

a 30 day waiting period the board and the interested public have an .
opportunity to participate in the decision making process of anm agency
rather than adversarily approaching the agency after the fact.

* k% k kK Kk Kk ok k ok ok ok k' k ok kK ok ok ok ok ok ok ok ok ok kok ok ok ok kok ok ok ok kK

a;- Filling of ten or more acres of pubiié waters -- Work in the
Bads of Pub11c Waters (Minn. Stat § 105.42). DNR- 77

b. Dredging of ten or more acres of public waters -- Work 1n the
Beds of PubTic Waters (Minn. Stat. § 105.47], DNR —

C. . A]l pub11c hearangs conducted pursuant to water resources per-
'm1t app11cat1ons (Mtnn. Stat. ch. 105). DAR ) )

d.. Permit to mine or lease. to prospect for 1ron ore,
copper-nickel, or other materials (M1nn Stat. 3% 93. 16
93,335, 93.351). DNR :

e. Earth remoyal lease (M1nn Sfat. § 92.50). DNR

f. Sect1on 401 Cert1f1cat1ons (33 UsSE Sectton 1341, M1nn Stat
- ¥ 115.03.) PCA- :

g. Construction of a pub]1c use arrport (M1nn Stat. § 360, 018
: subd. 6}.. DOT .

h. Special local need registration for pesticides (M1nn. Stat. §
18A.23; 3 MCAR'§ 1.0338 B.). MDA

DISCUSSION: A1 but two of these actions which require publication are
identical to requirements in the current rules. They have been
regrouped and identified as amendments to the rule for the sake of

~ ¢larity and convenience. The existing rule corvesponding to the pro-
posed rules are found at 6 MCAR § 3.035 A.1. of the current rules. The
specific sections are as follows:

‘Proposed Rule . - - Lurrent Rule
a = f
b - g
¢ - h
d . - .n
e . _ - p
L9 S X

Only proposed rules f. and h. are new. The Pol1ut1on Contro] Agency
requested that publication of the "401 Certifications" be requ1red The
"401 Certification” is a process whereby federal agencies' perm1ts for
discharge to water-and all the U.S. Army Corps of Eng!neers perm1t5 are.
passed through the PCA for their review and approval. It is PCA's
intention to use the "401 Certification" process only with significant
actions which involve a major centroversy or impact. PCA's intent fits
with the purpose of ‘the early notice provision.to apprise the board and
the public of actions having significant effects as set forth at Minn. -
Stat. § 116D.04 subd. 8. . . _ oo

The Mlnnesqta Department of Agriculture requested the publication of =
section h. be required. The current rules at 6 MCAR § 3.024 B.l.y.
reguire the preparation of an EAW for the application of restricted use
pesticides. The proposed rules do not contain such a mandatory

166




category. Requiring publication of the action of the MDA to register
certain publication is proposed as a substitute process to allow the
board and the public to become aware of the types of pesticides that may
"be used i future applications. The registration of a pesticide is the
earliest step in their use and will provide an opportunity fer -

" interested persons to comment on the appropriateness of using selected
pesticides. : o :

K ok ok ok ok ok ok ok K k. ok k ok k kK ok ok ok Kk ok ok x ok ok ok kkkokx k¥ K* Kk K




DISCUSSION: The publication requirements in this section are being pro-
posed for deletion for the following reasons: (1) Although the action
is shown as deleted it has been simply regrouped and renumbered for ease
in reading and understanding the rule; {2) The action is sufficiently
covered by a mandatory category. Because the purpose of this section is
to provide a system of notifying the board and the public of potentially
"significant actions it need not include notices of actions which are
sufficiently noticed elsewhere. Prpjects for which environmental review
" will. be accomplished via earlier portions of. the environmental review
process will receive adequate notice and the opportunity fér the board
and the public to comment is well established; and (3) Following
discussions with the involved agencies it has become apparent that cer-
tain of the notices from the curent rules do not raise any interest from
the board or the public. To continue to publish these notices would
serve no purpose other than to increase the time required for 1mp1e—-
menting the action.

The follewing 1ist identifies the notice and the basis for no
longer requiring publication using one of the three reasons cited above.

Current Rule - Basis
a. - o.o-. . 3
b. - 2 (S1gn1f1cant projects wou1d
requ1re preparatlon of an EAW pursuant to 6 MCAR § 3.038 G. and M.)
I o - 2 {Significant projects would

requlre preparat1on of an EAW pursuant to 6-MCAR § 3.038 Z.) :
_ d. 2 {Projects would requ1re prepara-
tion of an EAW pursuant to 6 MCAR § 3.038 X.)
2. 2 {Projects would require prepara-
tion of an EAKW pursuant to 6 MCAR § 3.038 M. 2.} ' _
f. 1 (Notice 1s reguired pursuant to
{a} of the proposed rules. ) )

S g 1 (Notice is required pursuant to
{b} of the proposed ruTes_) . _ .
. - 1 {Netice is reguired pursuant to
(c) -of ‘the propesed ru1es )
TN 2 (Projects would reguire. prepara-
tion of an EAW pursuant to 6 MCAR § 3.038 W. 1.9
3 2 {Significant projects would

require preparation of an EAN pursuant to 6 MCAR § 3,038 H. 1. and 2. or
an ‘E15 ‘pursuant “to 6 MCAR § 3.039 F. 1. and 2.9
K.,diom. = 7 3 and 2 {&ignificant projects would
require . preparat1on of -an EAW pursuant to 6 MCAR § 3.038 AA.)
- 1 [Notice is required pursuant to
{d) -of the propesed rules.)
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0. ' 2 (Significant prOJects would
require preparation of an EAN pursuant to 6 MCAR § 3.038 J.)

p- - 3 and 1 (Gravel pits would requ1re
notice pursuant to (e) of the proposed rules.)

q. - 2 (Significant projects would
require preparation of an EAW pursuant to 6 MCAR § 3.038 CC.)

r. - 3

5. 2 {Significant projects would

require preparation of an EAN pursuant to 6 MCAR § 3.038 I. 3.)
t. 2 (Significant projects would
require preparation of an EAw pursuant to 6 MCAR § 3.038 P.)
3

u.

V. - 2 (Projects would require prepara—
tion of an EAW pursuant to 6 MCAR § 3.038 N. 1.) .

W. - 2 {Projects would require prepara-’

tion of an EAMW pursuant to 6 MCAR § 3.038 BB.)
- 1 (Notice would be required pursuant
to {g) of the proposed rules.)

***********‘k**x*********************

2. Impending actions proposed by state agenciés.when the proposed.
~ action may have the potential for significant adverse environ-
mental effects.

DISCUSS?ON: Onty an editing change is being proposed for this rule.

'k*****-k******-k'k************'*********.

3. Notice of the availability of a completed EAW pursuant to
T O MCARE 3027 DT

- RGU's decision on the need to prepare an EIS pursuant to 6
MCAR § 3.028. A. 4.

|+

5. Notice of the time, p]ece and date of the EIS scoping Meeting
pursuant to & MCAR §§ 3.030 C. 1. 5. and C. Z. a.

6. 3+ EIS preparation notices and-MNegative DaclarationNotices+
pursuant to 6 MCAR § 3.030 F.

7. - Amendments to the EIS scoping decision pursuant to 6 MCAR
§3.00EF 5.

8. Avajlability of draft and final EIS pursuant to 6 MCAR §§
3.031 E. 5. and F. 4.

9. 4 Notice of draft ELS informational meetings &nm4nﬁuthgs'to
be held pursuant to 6 MCAR § 3.031 £. 7. 3020 A 6.

}g;; RGU's adequacy-decision of the fimal EIS pursuant to 6 MCAR §
3.031 G. 7.

11. Notice of activities undergoing environmental review under
a1ternat1ve review processes pursuant to 6 MCAR § 3.0G34 A, 6.

12. . Adoption of model ordinances pursuant to 6 MCAR §8 3 035 B. 1.
and 2.

13. EnV1ronmenta1 Analyses prepared under adopted mode1 ordlnances
~ pursuant to 6 MCAR § 3.035 C. .

DISCUSSION: These rules contain a comprehensive Tisting of the notices .
and actions which are required to be published as a part of the EAW and’
EIS process described in earlier chapters. - The purpose of repeating
these notice requirements in this section is to enable the user of the
rules to quickly determine which notices and actions are required to be
published in the Monitor. The citation contained in the individual
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rule allows quick reference t6 the portion of the earlier chapters where
the requ1rement appears.

kK ok K kok ok kK XK ok ok kk ok ok ok ok ok ok hk ok ok ok kkKkKk oKk ohkk Kk

14. &+ Notice of'thg appiication for a Certificate of Need for a
" large energy facility, pursuant to Minn. Stat. § 116H.13._

15. 5~ Motiece of other actions that the EQB chnc4l—may specify.
by resolution.

DISCUSSION Only an editing type change is being proposed for these two '
rules. : : o

* ok K kK % dh ok ok ok ¥ Kk ok ok ok ok ok ok kK ok k k ok k ok k ok ok ok ok Kk k ok &k Kk ok K

B. Governmental units Pubiis—agene+es may pub11sh notices of
genera] 1nterest or 1nformat1on in the EQB £QQ Monitor.T

DISCUSSION: 1In addition to the editing type changes being proposed for
this rale, it is being. proposed that publication of notices of con-
'so1idated state permit applications filed pursuant to 6 MCAR § 3.101 et.

eq. be the responsibility of the EQB.. That responsibility is iden-

ffied in rule C.8, below. This change is proposed because it is the
EQB who is responsible for processing consolidated permit applications
and it is the EQB which is first notified when an app11cant desires to
-use the consolidated approach.

********‘k****'******‘k********‘k***"‘k‘k*‘k

£.. The EQB MEQL is requ1red to pub11sh the fol]owrng in the EGB
: - EQL Monitor:

i. Rece1pt of a va11d pet1t1onsr4unquuuu;to—é-MQAR—§—3foazr and
assignment of a RGU Respans+ble—Agency-the¥e£g:ef pursuant to 6
MCAR §§ 3.026 C. and E.

2~ Receipt—ofDraftorFinal E1S

2. Decision by the EQB that it will determine the adequacy af a
final EIS pursuant to 6 MCAR' § 3.031 G, T.

3. EQB's adequacy dec1s1on of the f1na1 Eis pursuant to 6 MCAR §
3. 031 G. 7. .

4.  Receipt by the EQB of an application for a var1ance pursuant
te & MUAR § 3,032 0.3, ' .

5. . 3= Notice of any public hearing held pursuant to Minn—Stat.—
§-1160. 04 subd. 9 (1974} 6 MCAR § 3.033 E. 1. : .

DISCUSSION: The changes proposed in these rules .are made %o correspond
to-changes being proposed in the EAW/EILS pracess. This section contains.
a comprehensive Tisting of the notices the EQB is reguired to publish in -
the EQB Monitor pursuant to the proposed rules and provides citations

to the eariver rules to allow. the reader of the rule guick. reference toi.
~ the. detal]ed requ1rement

*'k'k*‘k*-k**'k'k******************‘k.*****‘k
6. 5.~ The EQB s Gowneil's decision te held public hear1ngs on a

" recommended Critical Area pursuant to Minn. Stat. § 1166.06,
subd. l{c). 974} {Critical Areas—Act,—1973).
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7. &+ Notice of application for a Certificate of Corpidor

T Gompatibility or Site Compatibilityy or a High Voltage
Transmission Line Construction Permit pursuant to Minn. Stat. §
116C. 51 et et seq. :

DISCUSSION: 1In addition to the editing changes proposed for these
rules, the requirement for notice of appiications for a Certificate of
Corridor Compatibility is deleted. This deletion occurs as a result of
changes made to the Power Plant Siting Act at Minn. Stat. § 116.C.57
which eliminated the désignation of suitable corridors from the power
plant siting process.

* k kK k Kk odk ok ok ok ok k ok k k ko k ok ok ok ok ok ok koK KK ok ok kK ok kK kok oK

8., Receipt of a consolidated permit application pursuant to 6
MCAR § 3.102 A.

DISCUSSION: Publication of this notice is being proposed to become the
responsibility of the EQB for the reasons stated above. It is not a new
- notice only the responsibility of who provides the notice is be1ng pro—
posed for change. } .

*****-k'k'k****-k‘k*Tk*****.**'*************

6 MCAR § 3.045 3,036 Content of notice. A~ The information to be

included in the notice for natural resources management and develop-

ment permit applications and other items in & MCAR §§ 3.044 A. 1.

and 2. 3.035 A~1.and 2.- shall be submitted by the governmenta

Unit public agency on a form approved by the EQB Gouncil. This
information shall include but not be Timited To:

A. 1 ldentification of applicant, by name and mailing address.

B. 2~ The location of the proposed project, or description of
the area. affected by the action by county, minor civil
division, pubtic land survey township number, range number, and
sect1on number.

C. 3+~ The name of the permit applied for, or a description of
the proposed project or other action to be undertaken in suf-
ficient detail to enable other state agencies to determine
whether they have jurisdiction over the proposed action.

D.-. 4= A statement of whether the agency intends to hold public
hearings on the proposed action, along with the time and place
of the hearings, if they are to be held in less than 30 days
from the date of this notice.

5. The identification of the governmental unit agency
publishing thé notice, including. the manner -and place at which
comments on the action can be submitted and additional infor-
mation can be obtained.

DISCUSSION: Only editing changes are being proposed for this rule.

* ok Kk ok Kk ok ok ok ok k k Kk k k k Kk k k k ok ok Kk kK k kK ok ok kk Kk ok Kk % Kk %

6 MCAR § 3.046 3-031 Statement of compliance. Each governmental

permit or agency authorizing order subject to the regquirements of

theseRules 6 MCAR § 3.044 A.- 1. issued or granted by a governmen-
tal unit pub¥icagency shall contain a statement by the unit agemey

concerning whether these rules the provisions of 6 MCAR §§ 3.0472 -

- 3.046 have been complied with, and pubTication dates of the not!ces,
if any,. concern1ng that permit or authorization.

DISCUSSION: Only editing changes are being proposed for this_ru]e."'

Kok kK Kk k ok ok ok kR kR Kk ok k k ok ok ok ok k ok ok ok k ok kkkhk Kk Kk kk oKk
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6 MCAR § 3.047 3.038 Publication. A« The EOB Ceune}L shall publ ish
the EQR EUL Monitor whenever it is necessary, except that materfal
properTy submitted to the EQB Gounstl shall not rema1n unpub11shed
for fiore than fep 13 work1ng ddys. -

DISCUSSION: I add1t1on to the editing changes being proposed: for this .
rule, it is proposed to extend from ten to 13 working days the time
atioted to the EQB to publish properly submitted notices. This addi-
tional time is necessary to provide the EQB the flexibility to publish
the Monitor on a biweekly basis. Although in the past 1t has been
pubiTshed weekly, a recent experiment to publish biweekly hHas been
successful. The biweekly schedule came about as a result of financial
cutbacks impdsed by the State Department of Administration in late FY81.
Additionally the number of notices varies tremendously over time with a
result that on a weekly scheduie the Monitor consisted of onhly a couple
of pages or so. With & biweekly scheduTe the number of pages will con--
sistently be between five and fen pages. A biweekly schedule will also
reduce the expenseé of printing and distributing the Monitor. This fac--
tor is important because of the recent detision to begin distributing.
the Monitor for no charge in an attempt to increase the subsciription
1ist. A I3 working day period does not prohibit a weekly publication if
the need arises; however, it does provide the opportun1ty to pubi1sh on
.2 biweékly schedu]e as appropriate.

Kk ok ok ok k ok k kK kK ok k ok ok ok ok ok kk ok ok ok ok kK ok okhkkk ok ok ok KKk Kk ok

DISCUSSION: This rule is prOposed for deletion in the attempt to elimi-
nate unnecéssary language in the rules. This requirement adds. 1ittle to
the rule and practically speak1ng the EQB will continue the name and
numbering system currently in place. .

koK K ok ok kok Kk ok k ok Kk k ko k ok ok ok ok ok ok ok ok ok ok k ok kk ok ok ok ok ok ok

6 MCAR § 3.048 3.039 Cost and distribution.

A.  When a governmental unit an—agency properly submits material to

" ‘the EQB GeunciT Tor publication, the EQB Council- shall then be
accountable for the publication of the same in the EQB EQC
Monitor. The EQB Leuncit shall requive each goverrmental unit
agency which is required to publish material or requests the
publication of material in the EQB EQC Monitor, including the.
EQB Council- itself, to pay its proportionate cost of the EQB
EQLC Monitor unless other funds are provided and -are ‘sufficient
to cover the cost of the EQB EQC Mon1tor.

DISCUSSION: Only editing changes are be1ng proposed for th1s ru]e

***'k'k*'k***'ic*****‘k'k'k****'k***'k*'k****'k.*

DISCUSSION: This rule is ‘proposed for deletion bécduse it is on1y advi-
sory ‘and adds nothinig to the notice requiremnents or procedires.  The
attempt throughout the rules is ‘to delete unnecessary language for ease
of reading and to save on costs. Besides Ken made me do it.

**_***i_’******************************

B. &~ The EQB Council may further provide at least one copy to
‘the Documents Division for the mailing of the: EQB E£QC Monitor
to any -person, governmenta1 unit, ageneys Or organization if so
requested. The EQB may assess p¢9¥+ded—that reasonable costs
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are boeneby to the requesting party. Ten copies of .each issue
of the EQB EGE Monitor, however, shall be provided without cost
to the Tegislative reference library and ten copies to the .
state law library, and at least one copy to des1gnated EQB MEQG

depositories.

DISCUSSION: Other than the proposed editing changes, the only pro- -

posed change in this rule is to make the costs of distribution discre-
tjonary to the EQB rather than mandatory. This proposed change is in

line with the decision not to charge for subscriptions to Monitor.

‘k'k***-k***'k*-k-k*‘k‘k*'k'k*'k*'k************‘k.

DISCUSSION: ~This rule is proposed fbr deletion as unnecessary language-
which only adds to- the bulk_of the rules. It -is-the responsiblity of

the EQB to publish the Monitor and thus to carry out the respon-
s1b111ty to prov1de the facili t1es and fund1ng necessary. -

***************‘k***'k'k**‘k'k‘k****'k*‘k'k**

§-3.040-Genaral.-

A PubHocatio ans
5%a;a4uﬁpsten4nuup¥asolut49n49f4Uu;£@unGLL.

DISCUSSION: This rule is proposed for deletion because it is advisory
and-adds nothing to the substance of the rules.  Removal of this rule
dees not prohibit.the EQB from transferr1ng the pub11cat1on dut1es to
another entity. :

***_*-**-k**'k**.-k*.’k*-k*‘k‘k**‘k*‘k**‘k*******‘k
'k‘k'k**_*_9_:'k_'k"k*******.*****************'k‘k

Introduction to Chapter 17: Assess1ng the Cost of Preparing :
Environmental Impact Statements.

The intent of this chapter is to fulfill the directive of the Minnesota
Environmental Policy Act at Minn. Stat. § 116D.045: that the board
develop procedures to assess the proposer of an action for the reaso-
nable costs of preparing and distributing an environmental impact
statement. " To accomplish this objective the board, in 1977, promulgated
rules identified as the “"Chargeback Rules", which established the proce-
dures to be used in .assessing EIS preparation costs. The proposed rules
are substantially the same as those presently in effect which can be
found at 6 MCAR §§ 3.041-3.046. Because the proposed rules involve only
nominal changes to the current rules this chapter is presented as amend-
ments to-the current rules as demonstrated by the underlining and '
deletion. The majority of the proposed changes were made for editing
purposes, i.e., to make this chapter consistent with the numbering . -
system and wording of previous chapters. The need and reasonableness of
making these chandges is: generically addressed below. Only those changes
made for nonediting purposes will be specifically addressed in the .con-
text- of the rule in which they occur.

The following changes are con51dered as ed1t1ng changes and occur
throughout the chapter.

1. Use:of the acronym "RGU" in place of "Responsible Agency":. The new
term has the same meaning-as the old and is changed in this chapter
to make its wording consistent with that of previous chapters.

2. Use of the acronym "EQB* in place of-“Counci1" and "EQC"ﬁ To lessen

confusion in reading the rules only one term is used to refer to the
Environmental Quality Board.
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3. Use of the terms “governmental unit" or "unit" in place of the terms
"public agencies" and "agencies": The meaning of the néw terms is
substantively the same as the old and are changed in this chapter to
make its wording comsistent with that of previous chapters.

The following rule-by-rule presentation will identify further chahges

proposed for the chargeback procedures. - In this chapter the fule is

identified by being set-off by asterisks preceding the rule and
following the discussion of the changes proposed for the rule.

-k**‘k****************************'k'k*'k

6 MCAR § 3 049 3*94;-Act1ons requiring an assessment of the EIS prepara— _

tion cost.

When'a private person proposes to undertake an action, and the fimal
determination has been made that an EIS will be prepared by a .
governmental unit pubMc-agency on that-action, the proposer shall
bé assessed for the reasonable costs of preparing and distiributing
that EIS in accord with 6 MCAR §§ 3.050 - 3.054 3.042-. 3,046,

DISCUSSION: Only editing changes are being proposed for this rule.

*-k**'k**i:*****I*******‘k*‘k***‘k******_***

6 MCAR § 3.050 3.042 Determining the EIS$ assessed cost.

Ao N1th1n 30 days after . the EIS preparat1on not1ce has been 1ssued

the RGU Respons4ble—Ageney-shal1 subm1t to the EQB Gouns4l-a
wrltféﬁ‘agreement signed by the proposer and the RGU :
. The agreement shall include The EIS est1—
mated cost, the EIS assessed cost, and a brief description of
-the tasks and ‘the cost of each task to be performed by each
party in preparing and distributing the EIS. Those items iden-
tified in 6 MCAR §§ 3.051 A. and B, 3.043 A and B -may be used
as a guideline in determining thé FIS estlmated cost.” The EIS
assessed cost shall identify the proposer's costs for the
collection and analysis of technical data to be supp11ed to the
"RGU Responsible Agency and the costs which will result in a cash

" -payment by the proposer to the EQB Louncil if a ‘state agency is -

the RGU: Respons4bleﬂAgenqy or to a Tocal governmental unit
Agency cy when it 1s the RGU Responsible Agency. If an agreement -
" canhnot ‘be reached, the RGU Responsible’Agency shall so notify

the EQB Csuns44-w1th1n 30 days after the final determ1nat1on hasm

) been made that an EIS will be prepared. i

DISCUSSION:™ Other than thé ed1t1ng changes the ‘onTy ‘change prOposed for
this vule is to identify the issuahce of the EIS preparation hotice ds-
the ‘start of the 30 day period for negotiation of the chargeback

agreement. This ‘change is necessitated by the ‘change in the appeal pro-

cess of EIS preparation decisions. In ‘the proposed rules the ‘issuance
of' the EIS preparat1on notice is the final administration decision-as to
when an EIS is to be prepared.. In the current rules this decisidn by -a
state or local -agency was appealable to the EQB.‘thus ‘the need in the
current rules to provide for that occurance.

*‘**.*-k*****-k*~Ir**-k*-k*'**r*****.‘k*'*‘k-***‘*'*'*.

- *"B. The EIS @ssessed cost shall ‘not-exceed ‘the Fo11OW1ng amounts
unless ‘the proposer agrees to &n add1tronal amount

‘1., Thére shall be no assessment for the preparation and d1str1bu-
tion of an EIS for -an -action which has a project est1mated cost
‘of one million do11ars or less.

2. For an action whose .project est1mated cost 1s more than ane
million dollars but s ten mi11ion dol¥ars -or ess, the EIS
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assessed cost shall not exceed .3 percent of the project esti-
mated cost except that the project estimated cost shall not
include the first one million dollars of such cost.

3. For an action whose project estimated cost is more than ten
million dollars but is 50 million dollars or less, the EIS
-assessed cost shall not exceed .Z percent of each dollar of
such cost over ten million dollars in addition to the
assessment in {2) abeve. of this rule.

4. For an action whose project est1mated cost is more than 50
million doliars, the EIS assessed cost shall not exceed .1 per-
cent of each dollar of such cost over 50 miliion doilars in
addition to the assessment in {23—and (3) abover of this rule.

C. The proposer and the RGU Resp@nsible—Agensy-shall inciude in the
EIS assessed cost the proposer's costs for the co11ect1on and
analysis of technical data which the RGU
incorporates into the EIS. The amount included shall not exceed

. one-third of the EIS assessed cost unless a greater amount is
" agreed to by the RGU Responsible-Agency. When practicable, the.
proposer shall consult with the RGU Responsible Agency before
incurring such costs.

D.- Federal/state EIS. When a joint federal/state EIS is prepared
pursuant to 6 MCAR § 3.037 3+025-F—4+ and the EQ8 GCouncit
designates a non-federal agency as the RGU Responsible Agency,
only those costs of the state RGU Responsible-Rgency may be
assessed to the proposer. The RGU Raespomsible Agency and the
proposer shall determine the appropriate EIS assessed cost and
shall forward that determination to the EQB Council in accord
with these rules,

E. Related act10ns EIS. When specific actions are included in a

’ related actions ELS, only the portion of the EIS estimated cost
"that is attributable to each specific action may be used in
determining the EIS assessed cost for its proposer. The RGU
Responsible Agency and each proposer shall determine the
appropriate EIS assessed cost and shall forward that deter-
mination to the EGB Councid in accord with these rules.

DISCUSSION: Only editing type changes are being proposed for these
rules.
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6 MCAR § 3.051 3-043 Determining the EIS estimated cost, the EIS actual
cost and tThe prOJect estimated cost.

‘A, In determ1n1ng the ELIS estimated cost or the EIS actua] cost,
the following tems shall be included: '

1. The cost of the RGU's Responsibla_AgencyiS—staff time
including direct saTary and fringe benefit costs.

2. The cost of consultants hired by the RGU

- 3. The proposer's costs for the collecticn and ana1ys1s of
: technical data expended for the purpose:of preparing the
Eis.

LE Other direct costs of the RGU Responsible-hgency for the

collection and analysis of information or data necessary
for the preparing of the EIS. These costs shall be speci-
fically identified ’ : .

.5, Indirect costs of the RGU Responsible-Agency not to exceed
the RGU's Respensible fAgency's norma1 operating overhead
rate.
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6. Trie cost. of printing and distributing the draft EIS and
. the final EIS.

7.  Tre cost of any public hearings or public meetings held in
: conjunction with the preparation of the final EIS.

B. The following itéms shall not be included in determining the
. "EIS estimated cost or the EIS actual cost:

1. The cost of collecting and analyzing 1nformat1on and data
incurred before the final determination has been made that
an EIS will be prepared unléss the information and data
were obtained for the purpose of be1ng included in the
EIS. .

2ﬁ ~ Costs incurred by a private person other than the proposer

or a governmental unit publ4e—agency-other than that RGY
Agency, unléss the costs aré incurred at the

- Responsible
- direction of the RGU aespens4h4e»Ageney-for the prepara-
- tion of material To be included in. the EIS. -

3.. The cap1ta1 costs of equipment purchased by the RGY
or its consultants for the purpose of
" establishing a data collection program, unless the pro-
poser agrees to including such costs. :

. The following 1tems shall be included in determining the pro-
ject est1mated cost .

1. The current market value of all the Jand interests, owned
or to be owned by the proposer, which are included in the
boundaries of the action... The boundaries shall be those
defined by the action which 1s the subJect of. the EIS pre-
parat1on notice.

2. Costs of architectural and engineer1ng stud1es for the
’ design or construction of the action. .

3. Expend1tures necessary to begin the physical constructien
or operation of the action. -

4. Construction costs required to implement the action
including the costs of essential public service facilities
where such costs are d1rect1y attr1butab1e to the ‘proposed
action. .

. 5. The cost of permanent fixtures.

DI$CUSSION: Oniy ed1t1ng changes are be1ng proposed for this
" rule. '

1?**‘I‘t‘*'*.'*.**-****.******_*'k'k.-*‘_k'k**'******.***
6 MCAR § 3.052 3044 Revising the EIS assessed cost.

‘A. If ‘the proposer substantially alters the scope of ‘the action
: after  the final determination has been made -that an EIS will
- be -prepared and the EIS assessed ¢ost has been determined,. the
- propeser shall 1mmed1ately notify the RGY. Respoes4ble—Ageney
'and the EQB Geene;L

S If the change will 11ke1y resuTt in-a net change of
: - greater than five percent in the E£IS assessed cost, ‘the
.proposer and the RGU -Begponsible Agency shall make @ rew
determination of the £IS-asseéssed cost. The determination
shall give ‘consideration to costs previously expended or
- iTrevocably obl1gated add1t10na1 1nfermat1on needed to
complete the EILS
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and the adaptation of existing information to the revised
action. The RGU Responsible--Agency shall submit either a
revised agreement or a notice that an agreement cannot be
reached following the procedures of 6 MCAR § 3.050 A.
3.042-A. except that such agreement or notice shall be
provided to the EQB Ceuncil within 20 days after. the pro-
poser notifies the RGU Responsible-Agency and the EQB EQC
of the change in the actior. If the changed action
results in a revised project estimated cost of one million
dollars or less, the proposer shall not be T1iable for
further cash- payments to the EQB Seouretd or to the local
governmental unit Agency beyond what has been expended or
irrevocably obTigated by the RGU Responsﬂih@Jkayma+ at the
time it was notified by the proposer of the change in the
action.

If the proposer decides not to proceed with the proposed
action, the proposer shail immediately notify the RGU
and the EQB Council. The RGU
shall immédiately cease expending and
obligating the proposer's funds for the preparation of the
EIS. '

a. If cash payments previously made by the proposer

. exceed the RGU's Responsibla Agency's expenditures or
irrevocable obTigations at the time of notification,
the proposer may apply to the EQB Council or to the
Tocal governmental unit Agemey Tor a refund of the
overpayment. The refund shall be paid as expedi-
tious1y as possible.

b. If cash payments prev1ous1y made by the proposer are
Tess than the RGY's Responsﬂ#k;Jgﬁuwa;s-expend1tures
or irrevocable obligations at the time of
notification, the RGU Responsible-Agency shall notify
the -proposer and the EQB Council within ten days
after it was notified oFf the project's withdrawal.
Such costs shall be paid by the proposer within 30
days after the RGU Responsible Agency notifies the
proposer and the EQB Leuncil.

If, after the EIS assessed cost has been determined, the RGU
Responsmbla_Agency or the proposer uncovers a s1gn1f1cant
environmental problem that could not have been reasonably fore-
seen when determining the EIS assessed cost, the party making
the discovery shall immediately notify the other party and the
EQB Gouncil. 1f the discovery will 1ikely result in a net
cthange of greater than five percent in the EIS assessed cost,
the proposer and the RGU Responsible-Agency shall make a new
determination of the ETS assessed cost.. The RGU

shall submit either a revised agreement or a
notice that an agreement cannot be reached foliowing the proce-
dures of 6 MCAR § 3.050 A. 3-042-A. except that such agreement.
or notice shall be provided to the EQB Leunsit within 20 days
after both parties and the EQB Courcit were notified. -

DISCUSSION: Only editing changes are being proposed for this rule..

‘k****‘k*-k***************‘k**********_**.

6 MCAR § 3.053 3.045 Disagreements regarding the EIS assessed cost.

A.

If the proposer and the RGU Respons4ble~Agency—d1sagree about

the information to be included in the EIS or the EIS assessed

- c0st, the proposer and the RGU Respensible-Agency shall each

submit a written statement To the EQB Council identifying the
information each has recommended for inclusion in the EIS, the
EIS assessed cost, and the project estimated cost within ten
days after the RGU Responsible-Agency notifies the EQB Counsil-

_ that an agreement could not be reached. The statements shall
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inciude a discussion of the need to includé the information in

" the EIS, the identification of the information and data to be
prov1ded by each party, thé EIS preparation costs identified in -
6 MCAR 8§ 3.051 A: and B. 3043 A ahd-B+ as they pertain to
the information to be inciuded in-the EIS, a brief explanation
of the costs; and a discussion of alternat1ve methods of pre-
paring the EIS and the costs of those alternatives.

B.  If the proposer and the RGU RespensAble—Agensy-d1sagree about
the proaect estimated cost, the proposer sha]] submit in
writing a detailed project estimated cost in addition fe the
requirements of $ection paragraph A. abewe of this rula. The
RGU Respens;ble—Agency-may submiT a written detailed project
estimated cost in addition to the requirements of Section
paragraph A. above of this rule. The statements shall be sub-
mitted to the EQB CounciT- within ten days after thé RGU

notifies the EQB Council that an agreement
"could riot be reached: The project estimated cost.shall inciude
the costs as identified in 6 MCAR § 3.061 C. 3.043 L+ and a
brief explanation of the costs. The estimates shall be pre-
pared according to the categories in 6 MCAR § 3.051 3.043 so as
'to allow ‘a reasonab1e examination as to their omp1eteness

€. 1f the proposér and -the RGU Respensible;Agency disagree about a
o revision of the EIS asséssed cost prepared following the proce-
dures in 6 MGAR § 3.052 3:844, the proposer and the RGY
'Respens4ble—Agensy-sﬁail use the applicable procedures
described n 6 MCAR §§ 3.053 A. or B. 3+045 A orB- in
resolving their disagreement except that all written statements
shall be provided to the EQB founcil within tén days after the
RGU Responsible-Agency notifies the EQB Gouncil that an
: agreement cannot be reached. :

DISCUSSION 0n1y editing changes are being. proposed for these rules.

*************k**********************

D. If the proposer and the RGU Respensible—Ageney disagree about
the EIS actual cost as determined by 6 MCAR § 3.054 B.

- 3,045 B., the proposer and the RGU Responsible Agency shall
prepare a written statement of Their EIS actual cost and an
estimate of the other party's EIS actual cost. The items
included in 6 MCAR §§ 3.051 A. and B,.3<043-A. and-B. shall be
used in preparing the EIS actual cost statements.. Theseé state-
ments shall bé submitted to the EQB Gounsil and the other party
within 20 days after the Louncil—hasaccepted the final CIS
has been accepted as adequate by the RGU or the EQB. -

- DISCUSSION In addition to the ed1t1ng changes proposed for this rule,
" the end period for submitting “actudl cost" statements is altered to

refléct chahges in the EIS process identified in earlier chapters The
EQB will no Tonger act on all final EISs. Rather the preparing agency,
and in some cases the EGB, will be making the final EIS adequacy
decision. The end period for submission is appropr:ate1y altered to
reflect the proposed change.

Xk ok kK k ok k ok kk ok ok kkhkEk ok khk kKKK KKK KKK KKK KK kK

E. . The EQ8 Eeuneel at its first meeting held more than 15 ‘days
after being notified of a disggreement shall make any ‘deter-
. mimation required By ‘sactions paragraphs A. - 0. of this rule
. sbove, " The EQB Gouncil shall consider the 1nf0rmEfTﬁﬁ_EFEVT—ed
by ‘the proposer and -the RGU Re v and may consider
other reasonable information in making its deterftination. This
time 1imit shall be wajved i a hearing is held pursuant to 6
MCAR & 3.053 F. 3vﬁ¢541, .

DISCUSSION: Only ediffngfcﬁﬁngeS‘are being proposed for this tule.

* K K kK K kK kR kK X k ok kK kK ok ok ok ok ok xkk kk ok kK KKk KKK KK
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F. If either the proposer or the RGU Responsible-Agency so
requests, the EQB Gouneit shall hold a hear1ng to facilitate it

~ in'making its determination.

DISCUSSION: Beyond the editing changes proposed for this rule, deletion
of reference to the hearing procedures to be followed is proposed. The
proposed rules do not contain a procedure for hearing. If a hearing is
required on an action it would be required to follow the procedures of
the Office of Administrative Hearings and the provisions of Minn. Stat.
ch. 15. '

hok k kK ko k ok ok ok ok Kk ok k k ok ok Kk ok ok ok ok ok ok ok odkook kok ok ok ok ok ok kK

G.. =Noth1ng in sections paragraphs A. - F. of this rule above shall
prevent the proposer from making one half of the cash payment .
as recommended by the RGU's Respons4bleﬂAgen@y—s proposed EIS
assessed cost for the purpose of commencing the EIS process.

If the proposer makes the above cash payment, preparation of
the £I5 shall imwmediately begin. If the required cash payment
is altered by the EQB's Cowncills determination, the remaining
cash payments shall be adjusted accordingly.

DISCUSSION: Only editing changes are being proposed for this rule.
‘k*‘*‘k*****‘k*‘k**‘k*********‘k*‘k*‘k******"k.
‘6 MCAR § 3.054 3.046 Payment of the EIS assessed cost.

A.  The proposer shall make all cash payments to the EQB Councid or

to the local govermnmental unit Agency according To the
following schedule:

1. At least one half of the propeser's cash payment shall be
paid within 30 days after the EIS assessed cost has been
submitted to the EQB Gouncil pursuant to 6 MCAR § 3.050 A.
3.042 A or has been determined by the EQB Geuncil pur-
suant to 6 MCAR §§ 3.053 E. or F. M5 Eor Fur

2. At least three fourths of the proposer's cash payment
shall be paid within 30 days after the draft EIS has been
submitted to the EQB Gounsil-.

DISCUSSION: Only editing changes are being proposed for these rules.
**.*************‘k*‘k********-k*-k‘k‘k‘k*‘k‘k‘k
3. The f1na1 cash payment shall be paid within 30 days after

the Gouncil-has—asccepted-the final EIS has been submitted
to the LQB.

DISCUSSION: The change to this rule relates to procedural changes in
~the proposed rule. As previously identified the EQB will no longer make
an -adequacy decision on all final EISs. However, RGUs will still be
required to supply a copy of the final EIS to the EQB.. Thus the end of
~ the time period for the final cash payment is proposed to correspond
with a 30 day period after the EQB receives the EIS for its records
rather than the dec1s1on date of the current rules.

**‘k'k*'k***************************'***

a. The proposer may w1thh01d final cash payment of the
© RIS assessed cost until the RGU '
has submitted a detailed accounting of its EIS actual . E
cost to the proposer and the EQB Goumcit. If the . ' k
proposer chooses to wait, the remaining portion of :
the EIS assessed cost shall be paid within 30 days
after the EIS actual cost statement has been sub-
mitted to the proposer and the EQB Geuncil-.
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b. If the proposer has withheld the final cash payment
of the EIS assessed cost pending resclution of a
disagreement over the £IS actual cost, such payment
shall be made within 30 .days after the EQB Qeuasll
has determined the EIS actua1 cost.

IISCUSSION§ Only editing changes are being proposed for'th95§ rules.'

'k**********;\-******‘k*****************

B.  The proposer and the RGU Responsible Agency shall submif to
each other and to the £E0B Ceuncid a detailed accounting of the
actual costs incurred By them in preparing and distributing the
EIS within ten days after the Louncil has—accepted the final
EIS has been submitted to the EQB. If the cash payments made
by the proposer exceed the RGU's ; EIS
actual cost, the proposer may app]y to the EQB Gouns4l-or to
the Togal governmentaT unit Ageacy for a refund of the
zoverpayment The refund shall be pa1d as exped1t1ous1y as
possible. .

Es
i
s
5

DISCUSSION:  In additien to the editing changes proposed for thjs rule,.’
the action triggering the period for exchange of "actual cost” state-
ments is being changed to reflect changes in the EIS procedure. As pre-
viously identified the EQB will no longer make an adequacy decision om
all final EISs. Thus the need to identify a new action which begins the
period for exchange of the statements. :

*‘k************I*****‘k‘k****;k***-*******

C. If the RGY Responsible-Agency is a state agency, the proposer
shall.make all cash payments of the EIS assessed cost to the
EQB Council which shall depos1t such payments in the state's
. general fund. : .

" 0. If the RGU Respons4b4++4kyy«ap is a Jocal governmenta1 unit
Agency, the proposer shall make all cash payments of the EIS
assessed cost directly to the local governmental unit Agengy.
The Tocal governmental unit Agency shall notify the EQB
Souncil, in writing, of rece1pt of each payment within ten days
following its receipt.

DISCUSSION' Only editing changes are being prnposed for these rules.

************************************

E. No RGY Respens4ble_AgencyAsha11 commence w1th the preparat1on
of an £1S-until at least one half of the proposer's required
cash'payment‘of the EIS assessed cost has been paid.

DISCUSSION: In addition to the editing change the Tast two sentences of
this rule are proposed for deletion. The 1980 amendwents to MEPA

require that an EIS be prepared within 280 days. To provide flexibility

. to the RGU's the proposed rules do not specify how that 280 days is to

be divided as opposed to the current rules which required a draft EIS to o
be prepared within 120 days. Because the time period for pre-

paratiaon: of the draft EIS is at the discretion of the RGY, there is no
longer a -need. to, specify the per1od allowed nor to prov1de a mechanTSm :
to extend that perigd..

PRy

***.-**.***__*,***_*,**‘*,_**_**-************ﬁ****'
F. Upon receipt or notice of receipt of the final payment by the

proposer, the EQB Louncil. shall notify each state agency having
a. possible governmental permit interest in the action. that the
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final payment has been received. Other laws notwithstanding, a
state agency shall not issue any governmental permits for the
construction or operation of an action for which an EIS is pre-
pared until the required cash payments of the EIS assessed cost
for that action or that portion of a related actions EIS have

- been paid in full.

DISCUSSION: Only an editing change 1s beiﬁg proposed for this rule.

‘k*‘k'k‘_k'k-k'-k*"—*‘k*****************‘k*****'k*

G. EmmgL4&pmwmk444£4%NL§3#Mﬁi;4ﬂlAH hmepemoﬁ

: inciuded in 6 MCAR §§ 3.050 - 3.054 3.042 ~-3.045 may be _
extended by the EQB CoUngil- chairperson -only for good cause
upon written request.by .the proposer or the RGU

DISCUSSION: Beybnd thé editing.changes proposed_fbr this rule the only
proposed change is the deletion of the reference to the time period in.
E. above which is also being proposed for deletion.

* ok ok hk ok ok Kk ok ok ok ok ok kK ok hk ok ok ok k ok ok Kk ok ok Xk ok Kk k& Rk ok ok ok ok
d ok ok ko k ok ko ok kK k ok k ok k ko ok ok ok k kK kK kk kK k Kk kox ok k kK Kk k kK

Introduction to Chapter E:ghteen- Special Rules for Certain Large
Energy Facilities ’ .

This chapter is added to incorporate special ru]es for two
classes of large energy facilities, i.e., large electric power )
generating plants {LEPGPs} and high voltage transmission. lines (HVTLS) :
The need for special rules relating to these facilities is basically due;
to the highly complex permitting processes:and high degree of public
concern relating to their need and construction. Primary jurisdiction
relating to the environmental review of these facilities is cortained in
three separate laws, i.e., The Minnesota Environmental Policy Act {Minn.
Stat. ch. 116D}, the Power Plant Siting Act {Minn. Stat. §§.116C.51 -
116C.69}, and the Energy Act (Minn. Stat. ch. 116H}. In addition, wany - -
federal state and local governments may have jurisdiction relating to
construction or siting permits or approva1s

During the public meetings he]d in 1875 to receive comments on
the -current rufes; substantial testimony was presented which
demonstrated the need to develop a process that was nonduplicative and
time efficient but that would include maximum public participation.
Pursuant to this test1mony, special rules were developed for the
environmental review of LEPGPs and HVTLs and these rules became. part of
the current environmental review rules. The rules as proposed modify
the current special rules for these facilities. The major mod1f1cat1ons
refate to the timing of the EIS and content requirements. .

Approva] of LEPGPs and-HVTLs follows four basic stages

" The Cert1f1cate of Need process under the author1ty of
Minn. Stat. § 116H.13 and implemented via 6 MCAR § EA 500 and 6 MCAR §
2.0601. This process defines the Energy Agency review of an app11cat1on
by a utility deta111ng the need for and descr1pt1on of a proposed '
fac111ty._. : . )

: 2. . The Siting process under authority of Minn. Stat. §% = . |
116C.51-116C.69 and implemented via 6 MCAR §§ 3.071-3.082. This process
defines -the Environmental Quality Board authority to setect a general .
study area and eventually a specific site or route for a facility for.
which the need has been established by ‘the Energy Agency

3. The Environmental review process under author1ty of M1nn.-s

Stat. ch. 116D and implemented via 6 MCAR §§ 3,021-3. .047. . This repre-
sents the current environmental review process. )
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4. The perm1t stage - At this stage, governmenta] un1ts must
dec1de whether or not spec1f1c des1gn features of the proposa1 meet the
regulatory - standards wh1ch the governmenta1 unit 1s requ1red to enforce

The primary changes in the proposed rules as: compared to the
current rules include:

1. . A change in the information requ1red re]at1ng to iden-
tification of envircnmental impacts at the certificate of need stage,

7. A c1ar1f1cat1on in the scope 'of discussion relatlng to
conservat1on and 1oad—management alternat1ves, and N

3. Preparation of the EIS at the s1t1ng stage. o - ;

.. .The yrules.in this chapter were developed in consu]tat1on with
the Energy Agency, the Power-Plant Siting- division of the: ‘EQB and-a. spe--
cial task force ‘of representat1ves from utitities” and - citizén groups,-in:
addition to the pub11c review processes  for the ent1re set of proposed-
rules. .

Introduction to 6 MCAR § 3.055 Special rules for LEPGPs.'

The term 1arge energy fac111ty is defined at’ Minn. Stat §
116H.02, subd. 5 and 6 MCAR § EA 501 {f). Two types of. 1arge electric”’
facitities have been selected from this 1list for the establishment of
spectal rules. relating to the1r env1ronmenta1 review because of the
complexity. of perm1tt1ng processes. " The processes relating: to environ-

"mental review of LEPGPS and HVTLs are set forth in separate rules! ' In .~

the current rules, the review procedures were presented together in ‘the
context of the same rule.” The separate rule format of the proposed
rules was selected because a separation of the’ processes Fac111tates a
more, def1n1t1ve presentat1on of the ru1es for easier pub11c
comprehens1on. S '

6. MCAR § 3. 055 A. App11cab111ty.k

Environmental review. for LEPGPS as def1ned in M1nn. Stat. § IIGC 52
subd, 4 shall be conducted according to the procedures set forth in
this rule. Environmental review shall consist of an environmental
report at the certificate of need stage and an EIS at the site cer-: .
tificate stage. Enerqgy facilities subject to Minn. Stat. § 116H.I3,
but excluded under Minn. Stat. § 1I16C.52, subd. 4, shall not be sub-
Ject to this rule. EXcept as expressly prowided in this’ rute, 6
MCAR 3% .3.024 - 3.036 shall not apply to facilities subject o' this
rule. No AW need. be prepared ?br any fac1]1t1es subJect to th1s '
rule. - ‘ ‘

DISCUSSION: . This paragraph is, provided to qqt}ine the basic enyironmenw
tal review procedure for LEPGPS prior to the presentation of the

- substantive, progess. . This paragraph notes .a basic change in the
process, .i.e., that now on]y two env1ronmnta1 ‘documents need be prepared
the environmental report and the EIS. "1In the current rules the EIS 1s
prépared at the siting stage. )

This paragraph further clarifies that this ru1e app11es 0n1y to
LEPGPs. - Under Minn. Stat..§ 116H.13, all large energy facilities must °
have a cert1f1cate of need.  However, this rule establishes substitute
env1ronmenta1 review requ1rement5 for those - 1arge energy facilities that-
are LEPGPs 6 MCAR '§. 3,056 establ1shes substitute ‘environmental- rev1ew
requ1rements for those large energy . “facilities that-are HVTLS: -ATT
other energy facilities are subject to the envirohmental veview proce—
dures set forth in 6 MCAR. §§ 3. 024 - 3 036 . )

A cert1f1cate of need is requ1red for’ e1ectr1c power generat1ng
plants that exceed the large energy facility ‘threstold:as set forth at
Minn. Stat. § 116H.02, subd. 5 (a): "Any electric pewer generating
plant or combination of plants at a single site with a combined capacity
of 50,000 kilowatts or more, or any facility of 5,000 kilowatts or wore
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which requires 0il, natural gas, or natural gas liguids as a fuel and
for which an installation permit has not been applied for by May 19,
1977 pursuant to Minn. Req. APC 3 (a);" _

This rule applies to those large energy fac111tues that also
exceed the LEPGP threshold as set forth at 6 MCAR § 3.072 G: ‘“electric
power generating equipment and associated facilities designed for or
capable of operating at a capacity of 50,000 kilowatts or more.”

The reason LEPGPs have special review procedures is that LEPGPs
tend to be highly controversial and subject to a spectrum of regulatory
requirements and review procedures. These special rules allow a more
relevant and more direct review for this type of facility. The require-
ment for the preparation of an EAW has been eliminated because the cer-
tificate of need appiication accomplishes the major goals of the EAW in
bringing the proposal into a public review procedure.

6 MCAR § 3.055 B. Environmental report at certificate of need stage.

1. The MEA shall be respons1b1e for preparation of an environmen-
“““ Tal report 6n a LEPGP sibject to this rule.

2. The env1ronmenta1 report. shall be prepared for 1nc1us1on in the
record of certificate of need hearings conducted under Minn.:
Stat. § 116H.13.” The report and comments therecn sha11 be
TncTuded in the record of the hearings. :

3. The env1ronmenta1 report on the certificate of need app11cat1on
’ shall include: :

a. A brief description of the proposed faci]ity;

b.  An identification of reasonable alternative facilities
incTuding, as appropriate, the alternatives of different
sized facilities, facitities using different fuels, dif-
ferent facility types, and combinations of alternatives;

c. A general evaluation, including the availability, esti- :‘
mated reliabiTity, and economic, employmenf and environ-
mental impacts, of the proposal and alternatives; and

d. A general analysis of the alternatives of no facility,
different Tevels of capacity, and delayed construction of
the facTlity. The analysis shall include consideration of -
conservation and Toad management measures that could be
used to reduce the need for the proposed facility.

4. The environmental report need not be as exhaustive or detailed
as an EIS nor need it consider site-differentiating factors.

5. Upon completion of the draft environmental report, the report .
shail be circulafed as provided in 6 WCAR § 3.031 E. 3. In
~addition, one copy shall go to each regional development com-
mission in the state. At least one copy shall be available for
pubTic review during the hearings conducted under Minn. Stat. §
I16H. 13~ .

6. The MEA shall provide notice of the date and locations at which
the draft environmental report shall be available for pubTic-
review. Notice shall be provided in the manner used to provide
notice of public hearings conducted under Minn. Stat. § II6H.13
and may be provided in the notice of the hearings.

7. Comments on the draft environmental report shall be received
during and entered into the record of hear1ng conducted under
Minn. Stat. § 116H.13.

8. The draft envircnmental report and any commenté received dur{ng
the hearings shall constitute fhe final environmental report.
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9.  Preparation and review of the report, including submission.and
distribution of comments, shall be completed in sufficient time
to enable the Director of the MEA To. take final action pursuant
to Minn. 5tat. § 116H 13 within the time Timits set by that
statute.

10. Upon comp1etion of a final environmental report, notice thereof
shall be published in the EUB Monitor. Copies of the final
environmental réport shall be distributed as provided in
paragraph B. 5. of this ru1e

1. The MEA sha11 not make a final determination of need for the
' “project until the final env1ronmenta1 report has been '
completed. i

12.° A supplément to an environmental report may be required pur-
: " suant to 6 MCAR § 3.03% 1. if a Minn. Stat. § Ii6H. 13 deter-
~ mination is pénding before the MEA ’

REPXR

DISCUSSION: This paragraph presents the 5ubstant1ve process relating to
" the preparatlon of environmental documents for the certificate of need
process. Subparagraph one establishes the Energy Agency as. the RGU for
the preparation of the environmental report.  The Energy Agency is
responsible for the implementation of certificate of need procedures as
set forth in Mion. Stat. § 116H.13 and implemented’ through 6 MCAR § TA
500 -and 6 MCAR § 2.0601. “The environmental report s a document sum-
marizing the certificate of need application and reasons supporting the
decision. This document serves as the 1n1t1a1 basis for environmental
review relating to the project.

Minn. Stat. § 116H.13, subd. 4 mandates a public hearing for
certificate of need proceedings. Subparagraph two consolidates the need
hearing with an initial consideration of environmental impacts. The
merging.of the review of need and the envirommental report helps assure
that the potential impacts of the proposal and alternatives will be con-
sidered in making the certificate of need decision. . The hearing record,
which is incorperated into further review processes, must reflect such
consideration.” This procedure is the same as under the current rules.

- Subparagraph ‘three establishes the content requirements of the
"~ environmental report. It is necessary that the report adequately
describe the scope of the facility, including a summary. of the need for
the facility as presented in the need application. This is necessary to
adequately ‘define -a base consideration from which the range of alter-
‘natives can be evaluated. Alternatives considered must be identified
and contrasted to the proposal. This subparagraph includes examples -of
classes of alternatives that are necessary to be considered for adequate
comparison as well as the basic parameters of consideration that must be
© ‘made.  The analysis Tequired is consistent with the factors. specified in
the criteria for assessment of need in 6 MCAR § 2.0611, The assessment
of ‘alternatives 1s ‘of primary importance in the determination .of need;
i.e., once need is established, relatively little can be done to alle-
- viate impacts otheér than minor mitigation measures. A major reduction
in dmpact is achieved if alternatives can be established which eliminate
the ‘need for the project or to establish facilities and methods of
addressing meed that result in less adverse environmental effects. The
environmental report must define the impacts of those alternatives to
. .enablé setection of ‘the method of fu1f1111ng need that is 1east damag1ng'
- to-the epvironment,’ _ .

P

Subparagraph four modifies the depth to which the ana1ys1s of
certain ‘alternativés mist be presented. : The rule ‘does not mandate fore-
casting foir ‘the applicant's service area in the environmental -report.

The limited time available for completion of the environmental report
after submission of a need application is not.sufficient for an eva-
Tuation of “aTternative ‘forecasts.  The evaluation of alternative fore-
casts ‘s developad ‘during “the course of ‘the public hearings. - The .
‘gvaluation of the effects of alternative facilities in the environmental
report will compiement detailed information on the applicant's forecasts
.in the hearing record. ‘
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Detailed information on alternative sites and alternative faci-
19ty designs is not always available at the certificate of need stage
due to the sequential nature of the regulatory process for these
facilities. The limited time available for preparation of an environ- .
mental report at the certificate of need stage precludes development of
detailed site specific stud1es

Subparagraph five establishes the distribution requirements. for
the environmental report. The proposed distribution requirements for
the EIS as set forth at 6 MCAR § 3.031 €. 3. are used as the base with
the additional requirement of one copy to. each regional- development com-
mission (ROC) in the state. There are 13 RDCs in the state. This addi-
tional requirement was added because LEPGPs tie into the state grid
system and may affect electric energy need and supply in areas other
than the immediate area of construction. Submission of the report to
the RDC offices praovides regicnal locations where the copy is available
without entailing an undue distribution cost. The aiternative of
distribution to the EAW distribution 1ist as set forth at 6 MCAR § 3.027
D.1. was considerad and rejected. Use of the EAW list would add the
!.S. Corps of Engineers, U.S. Environmental Protection Agency, U.S. Fish
and Wildlife Service and Minnesota Historical Society while deleting.
governmental units with permitting authority. The EIS list was con-
sidered more directly relevant to assure that parfties with primary

- interest receive copies. If these agencies are involved with -actual
approval authority, they would be notified pursuant to the EIS 1ist. If
they are interested parties without approval authority they are free to
reqlest a copy of the report. These agencies will be notified pursuant.
to the n0t1ce requirements of this rule.

A copy is required to be available at the hearing to fac111tate
public comment -and reference on a timely basis.

; Subparagraph six establishas notification requirements. The
notice procedures for the certificate of need hearing are deemed to pro--
vidd adequate notice to interested persons. These notice requirements
are incorporated into this rule to aveid duplication and confusion of
the processes. The notice provisions for the certificate of need pro-. .
ceellings are set forth at 6 MCAR § EA 504 {a} and (b). These provisions.
state . o

"6 MCAR § EA 504 (a) Hear1ng Date. Within ten days after an appli-
cation is received by the Agency, the hearing examiner shall set a
time and place for a public hearing on the application. The hearing
shall commence within eighty days after the receipt of an
application." .

"6 MCAR § EA 504 {b) Hearing Examiner to Issue Notice. Within ten
days after an application is received by the Agency, the hearing
examiner shall issue a notice of application and hearing. Such.
notice shall contain a brief description of the substance of the.
application, the name of the hearing examiner, and the time and
place -of hearing, and shall be published in the state register. - The
notice shall also be published in newspapers of general circulation
throughout the state, and shall be publicized in such other manner
as the director way deem appropriate. Copies of the not1ce shall be
mailed to appropriate state, federal and local agencies."

Notice of the application for a certificate of need for any
Targe energy facility must be printed in the EQB Monitor pursuant to 6
MCAR § 3. 044 A. 14.

Subparagraph seven establishes the period of time during which
comments on the draft environmental report may be submitted to the
Energy Agency for inclusion into the record of the hearing. Pursuant to
6 MCAR § EA 504 (a), the hearing must commence within 80 days of receipt
of an application. The hearing must be noticed within ten days of :
réceipt of an application as provided at 6 MCAR § EA 504 (b). The date
of closing-of the record is established by the hearing examiner at the
c]ose of the hear1ng '
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Special rules re]at1ng to the submission of comments are found
at 6 MCAR § EA 514 {c) (L}: :

"Statement by Any Person. Any person may submit a written : :
statement, under oath, relevant to the subject matter of the hearing . ' i
prior to or at the hear1ng In the absence of special
circumstances, any person submitting such a statement shall be sub= .
ject to cross-examination by any party. If such person is not -
ava11ab1e for cross-examination upon timely reguest, the written . .

statement may be stricken from the record, in whole or-in part, or .
may be given such weight as the hearing. examiner deems. appropriate.’ ;

And 6 MCAR § EA 514 (c} (4):

"After the Close of the Hearing. - All statements or information sub-
mitted after the close of the hearing during the period in which the
record is open shall become a part of ‘the record only if sybmitted
under oath or by affirmation. . Such statements or information. shall

be provided to all parties and proof of service shall be filed with
the hearing officer at the time such statements or information is
submitted. Upon request of a party, the hearing examiner may recon-
vene the hearing for the purpose of cross-examination of the state—-,
ment or 1nformat1on submitted after the c]ose of the hearmng.

1t should be noted that 6 MCAR § EA 507 estab11shes add1t10na]_r1ghxs-tq.
persons that formally intervene in the proceedings.

The comment procedures of the certificate of need proceedings
are incorporated into this rule to avoid duplication and confusion of
the processes.

. Subparagraph etght provides for the preparation of a final
report. Under the current rules-a special final report was not prepared
“but rather the comwents were available for public review. These com-
ments were then considered and, where relevant, addressed in the EIS.
The proposed rule requires consideration of these comments prior to the
decision on need for the facility. This is necessary to make sure the
decision on need gives proper consideration of the comments.

Subparagraph nine establishes a time guide for the preparation
of these documents. Minn. Stat. § 116H.13, subd. 5 requires a decision
on the need for the facility within six months of submission of the
application. Subparagraph nine allows for a flexible schedule to
complete the final report; however, it mandates completion by the end of
the six month period. This provision, in essence, requires the
establishment of time deadlines on-a project-by-project basis to assure
timely compliance. The Energy Agency, as RGU, is responsib1e for the
estab11shment of a time effect1ve scheduie, :

Subparagraph ten establishes a requirement for pub11cat1on of
notice of availability of the final environmental report in the EQB
. Monitor. In addition, cop1es of the report must be submitted to__ﬁbse
persons that received copies of the draft report. Adequate notice is
- essential to facilitate timely comment and participation in the prepara-
tion of the EIS. Interested persons and parties providing comment on
the draft should have adequate opportunity to evaluate the manner in b
which their comments have been addressed. : :

Subparagraph eleven is needed to assure that decisions relating
to need are made on the basis of all information avafiable and to help
prevent prejudgement of need. Minn. Stat. § 116H.13, subd: 5 requires:
the decision to. be accompanied by a statement of reasons for the :
decision. The decision and the statement shuu]d be compat1b1e with the
f1na1 envrronmenta] report. .

Subparagraph twelve provides for supplementing the original
report if it is later deemed to be inadequate. This provision is: .
Timited by the requirement that no decision on need shall have been
made. This limitation is self apparent because the purpose.of the
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environmental report is to assist in making the need determination. If
that determination has already been made, there is no basis for adding
£o the report. The proper approach in those cases is to incorporate the
additional information in the EIS at the siting stage or in a supplement
to the EIS.

6 MCAR § 3.055 C. EIS at certificate of site compatibility stage.

1.

The EQB shall be respons1b1e for preparat1on of the EIS on a

2.

CEPGP subject to this rule.

The draft of the EIS shall be prepared for jnclusion in the

record of the hearings to designate a site for a LEPGP under
Minn. Stat. § 116C.58. The draft EIS and final EIS shall be
incTuded in the record of the hearing.

The draft EIS shall conform to 6 MCAR § 3.031 B. It shall con-

tain a brief summary of the environmental report and the cer-
tificate of need decisfon relating to the project, 1f
available. Atternatives shall include those sites designated

- For pubTic hearings pursuant to Minn. ostat. § 116C.57, subd. 1

and- rules promu1gated thereunder. Significant issues to be
considered in the ETS shall be identified by the EQB in Tight
of the cftizen evaluation process established n Minn. Sfat. §

116C.59 rather than through a formal scoping process.

The EIS need not consider need for the facility and other
issues determined by the MEA nor contain detailed data which -
are pertinent to the specific conditions of subsequent
construction and operating permits and which may be reasonably
cbtained only after a specific site is de51gnated. I

Upon completion, the draft EIS shall be distributed as provided

Tin 6 MCAR § 3.031 E. 3. In addition, one copy-shall go fo each

regional development commission representing a county in which
a site under consideration is Tocated. A% Teast one copy shall
be availabTe for pubTic rev1ew during the hearings conducted
under Minn. Stat. § 116C.H ]

The EQB shall provide notice of the date and location at which:

the draft EIS shall be available for public review. such
notice shall be provided in the manner used to provide notice
of the pubTic hearings conducted under Minn. Stat. § 116C.58
and may be provided in the notice of the hearings.

The EQB or a designee shall conduct a meeting to receive com-

ments on the draft EIS. The meeting may but need not be con-
ducted n conjunction with hearings conducted under Minn. Stat.
§ 116C.58. MNotice of the meeting shall be given at Teast ten

days before the meeting in the manner prov*aéd'above and may be

given with the notice of hearing.

The EQB shall establish a final date for submission of written

comments after the meeting. After that date comments need not
be accepted. ]

Within 60 days after the last day for comments, the EQB shall

prepare responses to the comments and shall make necessary

revisions in the draft. The draft EIS as revised shall consti-

tute the final EIS. The final EIS shall conform to 6 MCAR §
3.031.F. ’ : SR

Upbn completion of a final EIS, notice thereof shall be

10.

pubiished in the EQB Monitor. Topies of the final ETS shall be

‘distributed as provided in paragraph C. 4. of this ruTe.

Prior to submission of the final EIS into the record of a.

hearing under Minn. Stat. § 1160.58, the EQE shall determiné
the ETS fo be adequate pursuant to & MCAR § 3.031 G. -
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11. A supplement to an EIS may be requ1red pursuant to 6 MCAR §
“3.03T T,

12. The EQB shall wake no final decision designating a site until
the final EIS has been found adequate. - No governmental unit
having authority to grant approvals subsequent to a site
designation shall grant any final approval for the construction

or operation of a facilify subject o this rule until thé final
EIS has been Tound adequate.

DISCUSSION: This paragraph presents the substantive process relating to
the preparation of environmental documents for the site selection
process. This paragraph represents a significant. change from the
current rules. Under the Power Plant Siting rules the site selection
process resulted in a "certificate of site compatibility" which
designated the most feasible site for construction of the LEPGP,
Fo11ow1ng this process current rujes required the preparat1on of an EIS.

Th1s paragraph proposes the merging of these two processes,

" i.e., preparation of the EIS as.a. part of the site selection process.
The advantages of this proposed process include a saving in total pre-
paration time and the ability to identify the most. feasible s1te on the
basis of the complete environmental data.

: Subparagraph one establishes the EGB as. the RGU for the pre-
paration of the EIS. - The EQB is responsible for the implementation of
siting regulations pursuant to 6 MCAR § 3.071. The alternative of
designating the PCA as RGU was considered but rejected. The PCA was
responsibie for the preparation of the EIS under the current rules,

whereas the EQB was responsible for the site selection process under the

current rules.- The alternative of PCA as RGU was rejecied because the -
EQB has a more central coordinative role whereas the PCA has pr1mar11y a
regulatory -role. -1t is anticipated that the EQB and PCA w111 work
c]ose]y together in the preparation of the ducument. -

Minn. Stat. § 116C. 58 mandates pub11c hearings for site
destgnation proceedings. Subparagraph two incorporates the draft and
final EIS into the record of such hearings. The inclusion of the EIS is
necessary to assure the selection of the site most compatible with
-available environmental data. The hearing record-must.reflect_con—
sideration of these documents. ' '

Subparagraph three establishes the content requirements of the
EIS. .This rule incorporates the basic EIS requirements plus a summary
of the environmental report -and certificate of need decision. - -Although
these documents are available for veview, the incorporation-of 4 summary
faciiitates public review of the documents. If the summary raises
issues that are challenged, the interested party should consult the
complete documents.

: Minn. Stat. § 1160.57,'5ubd. 1, mandates a process for the
designation of ‘potential sites.. The procedures for designation are set

forth at 6 MCAR § 3.074. Through this process the utility -must propose

a site from the inventory and may propose other sites for consideration

at public meetings. 'As a vesult of those public meetings the specific
site alternatives are defined. The EIS need consider unly those sites
des1gnated pursuant to that process. '

Minn. Stat. § 116C.59 mandates a public part1c1pat1on process
‘relating to ‘the selection of sites. This .process s further defined at
6 MCAR § 3.075. Pursuant o that rule, the EQB has -appointed a “power
‘plant siting -advisory committee". This. subparagraph combines the role
of that committee with the need for scoping the EIS.. This combinatien
maximizes the opportunity for public involvement and provides for more
tmeTy review by ehrm nating potent1a11_y dupiicative processes

Subparagraph thiree allows -for 2 further réduction 1n ‘the :poten-
tial scope of the E1S by :permitting the omission -of information welating
to need for the Tacility and -detailed site specific -information if that
information is more relevant to mitigation of the impacts. The infor-
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mation relating to need is most properly considered during the cer-
tificate of need process. If a party wishes to challenge that
determination, the proper appeal is to district court.  Detailed site
specific 1nformat1on is most Tikely of primary relevance to specific
mitigation measures that may be imposed via the permitting.process. If
such information is not of value in helping to differentiate between
potential sites, the scope of the EIS should exclude the coliection of
that data until after the site has been selected: . This will help reduce
costs relating to the collection of data that will not be re]evant to
the actual project.

Subparagraph four establishes the distribution requirements for
the draft EIS. These requirements are identical to the distribution
requirements for the environmental report with the excepticn of a
reduced requirement for the regional development commissions {RDCs).
This requiremerit is 'reduced to include only those RDCs representing.
counties in which a designated site is located. This reduction is made
because the need determination has been comp]eted and the issues to De
addressed in the EIS are of pr1mary concern in the region of proposed
construction. Other RDCs may receive copies upon request.. The ‘
remaining governmenta] units on the distribution list are 11ke1y to be -
1nterested in the project through all stages. :

Subparagraph six establishes notification requirements. ~The:
current notice procedures provided in Minn. Stat. § 116C.58 for the
public hearing process for siting are deemed to provide adequate notice
to interested persons for the proposed joint process. Minn. Stat. §
116C.58 requires at least one public hearing in each county in which a
" site 1§ being considered. Notice of the hearing must be published in a

legal newspaper of general circulation in the county where the hearing -

will be held and by certified mail to chief executives of all governmen-
“tal units representing the area in'which the site is proposed. This -

notice must be issued at least ten days in advance but not nore than

45 days in advance pursuant to the statute

Subparagraph seven allows for the extension of the comment
period for comments relating to the draft EIS. The actual period of
time for the extension will be determined pursuant to the hearing. -The:

-standard of reasonableness relating to the specific project should be
3segi Interested parties are respons1ble for comp1y1ng w1th that time
eadline.

Subparagraph eight establishes a maximum time deadline for the EQB to
_complete the final EIS. Sixty days after availability of all comments
is deemed adequate to verify and research issues raised by the comments
and to incorporate responses to the. comments. The basic final EIS con-
tent requirements are incorporated into this rule. "It should-be noted
that this also establishes the: fTex1b1T1ty to m0d1fy those requ1rements
pursuant to the scoping dec1s1on

Subparagraph nine establishes the distribution and notice
requirements for the final EIS. At this stage of the proceeding, the
identity of interested parties should be well established and ref]ected
in the interested person mailing Tist for the proposed project.. :
Incorporation of the distribution requirements for the draft EIS-
establishes a requirement to provide the final EIS to these persons.”
The EQB: Monitor is-used to. provide notice because it is the primary
publication for monitoring environmental review for the state.

Subparagraph ten requires a formal adequacy determination by
the EQB.  The standards and procedures of the state environmental review
process are incorporated into these special rules. This provides a uni-
form standard for state E1Ss and provides an additional opportunity for
interested persons to provide comment for the record relating to the -
degree to which their conterns were addressed in the final EIS.

Subpar‘agraph efeven incorporates the state environmental review
procedures relating to the preparation of supplemental £ISs. These pro-
cedures are deemed adequate to address add1t1ona1 1nformat1ona1 needs
that may ar1se via th15 process.
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Subparagraph twelve establishes a prohibition on f1na1 govern—
mental ‘actions relating to the proposa] antil after the EIS. has been

found adequate by the EQB. This is mecessary to help prevent dec151ons

from be1ng made on the basis of false or 1nadequate information.

6 MCAR § 3.055 D Cooperat1ve Processes.

6 MCAR §§ 3.028 E., 3.032 D. and E., 3.036 and 3.037 shall apply to
energy facilities subject to this rule. Variahce applications may
-~ be subm1tted without preparation of an EAN:

DISCUSSION: Th1s paragraph is necessary because this rule is 4. substi-
tute environmental review procedure and, pursuant to paragraph A of this
rule, other provisions of the environmental review procedures do not
apply unless specifically stated. Inclusion ef this paragraph incor-
porates provisions related to phased actions, .variance, emérgency .
actions, gener1c EISs and joint federal/state EISs. Incorporation of .
these provisions provides needed flexability to adapt -these procedures.
to specific projects for most eff1c1ent and effect1ve environmental
review. .

Introduction to 6 MCAR § 3.056 Special Rules for HVTLS

The term large energy facility is defined at 6 MCAR § £A 501

(f). Two types of large energy facilities have been.selected from this.

1ist for the establishment of special rules relating to their environ-
mental: review because of the compiexity of permitting processés and
public. controversy related to. them.  The processes relating to environ-
mental review of LEPGPs and HVTLs are set forth in separate rules. In
the.current rules. the review procedures were presented together in the
context of -the same rule. - The separate rule format of the proposed
rules was selected becausé a separation of the processes facilitates a
more definitive presentat1on of the rules for easier pub11c
comprehension. : o

‘6 MCAR § 3.056 -A. App11cab111ty

Env1ronmenta1 review .for HVTLs as deéfined in Minn. Stat. § 116C. 52
subd. 3, unless exempted pursuant to Minn. Stat. § 116C.57, subd. 5,

shall be tonducted according to the procedures set forth in this
rufe. Environmental review shall consist of an envirenmental report

at the certificate of need stage and an EIS at the route designation

-and construction permit stage. Energy fagilities subject to Minn.
Stat. § 116H.13 but excluded under Winn. Stat. § 116€.52, subd. 3,
or exempted under Minn. Stat. % 116C.57, subd. 5 shall not be sub-
ject to this rule. Except as expressly provided in this rule, ©
MCAR §§ 3.024 - 3.036 shall not apply to faciiities subject to this
rute. No EAW need be prepaved for any facilities subject to this
rule. A X - -

DISCUSSION: - This .paragraph is .provided to outline the basic environmen-
tal review proceduré for HVTLs prior to the presentation of the substan-
tive process.. This paragraph notes a basic change in the process, i.e;
that now only two envivonmental documents need be prepared - the o
environmental report and the EIS. - Under the current rules the EIS i5 -
prepared at the route designation stage.

" This paragraph further clarifies that this rule applies dnly to

certain HYTLs. Under Minn. Stat. § 116H.13, all large énergy facilities
must have a-certificate of need. However, this rule establishes substi-
tute environmental review requirements for some of the HVTLS that are
included in the definition of large energy facilities. 6 MCAR-§ 3.056
establishes substitute environmental review rgquirements for those Targe
energy facilities that are HVTLs. Al1 other energy facilities are sub-
ject to. the environmental review procedures set forth in 6 MCAR §§ 3.024
-.3.036. : :

A certificate of need 1s'r6qu1red for: those high voltage

transmission lines that exceed the large energy facility threshold as
set forth at Minn. Stat. § 116H.02, subd. 5 (b):
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"Any high voltage transmission line with a capacity of 200 kilovolts
or more and with more than 50 miles of its length in Minnesota; or,

any high voltage transmission iine with a capacity of 300 k11ov01t5

or more with more than 25 miles of its length in Minnesota;"

- "This rule applies.to those high voltage transmission lines that
exceed the HVTIL threshold as set forth at 6 MCAR-§ 3.072 E.:

"a conductor of electric energy and associated facilities designed
for and capab1e of operation at a nominal voltage of 200 k11ovo1ts
or more.’

Minn. Stat. § 115C.57 subd. 5 allows an exemption process for
certain HVTL routes. The procedures relating to the implementation of
this exemption process are set forth at 6 MCAR § 3.078. In essence, the
process allows a utility to apply for an exemption and establishes
notice requirements relating to that application and procedures by which
interested parties may submit comments. . Based on comments received, the
EQB may exempt that route from the routing selection process. This
exemption is intended to allow an abbreviated process for noncontrover-
sial projects. It should be noted that such exempted projects are
exempt from the provisions of this rule; however, they may still be sub-
ject to the certificate of need proceedings of the Energy Agency and, to
the environmental review procedures set forth at 6 MCAR §§ 3.024 - 3.036
if they are brought into environmental review via a discretionary pro-
cess as delineated at 6 MCAR § 3.025 C.

The_redson HVTLs have special review procedures is that HVTLs
tend to be highly controversial and subject to a spectrum of regulatory
requirements and review procedures. These special rules allow a more -

" relevant and more direct review for this type of facility. The require-‘

ment for the preparation of an EAW has been eliminated because the cer- °
tificate of need application accomp11shes the major goals of the EAW in:
br1ngtng the proposal into a pubiic review procedure.

6 MCAR § 3.056 B. Envirommental Report at Certificate of Need Stage.

.1.  The MEA shall be responsible for preparation of an environmen-
tal report on an HVIL subject to this rule.

2. . The environmental report shall be prepared for inclusion in the
_record of certificate of need hearings conducted under Minn.
Stat. § IT6H. 13, The report and comments thereon shall be
incTuded in the record of the hearings.

3. The environmental report on the certificate of need app11cat10n

shall 1nc1ude

a. A brief description of the proposed facility;

b. An identification of reasonable alternatives of a dif-
Fferent sized Tacility, a transmission 1ine with different
endpoints, upgrading existing transmission 1ines, and
additional generating facilities; i

c. A general evaluation, including the availability, esti-
mated reliability, and economic, employment and environ-
mental impacts, of the proposal and alternatives; and

~d. A general analysis of the alternatives of no facility and
- delayed construction of the facility. The analysis shall
include consideration of conservation and Toad management
measures that could be used to reduce the need for the
proposed facility.

e; The environmental report need not be as exhaustive or
detailed as an EIS nor need it consider factors that
depend upon specific roufes or Tacility designs.
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f. The report shall be reviewed. 1n the manner pr0v1ded in 6
“MCAR §% 3. 055 B. 5. - 1Z.

DISCUSSION: . This paragraph presgnts the substantive prqcess-re1ating_to
the preparation of environmental documents for the certificate of need
.process. Subparagraph one establishes the Energy Agency as the RGU for
the preparation of the environmental report. The Energy Agency is-
respons1b1e for the implementation of certificate of need procedures as
set forth in 6 MCAR § EA 500 and 6 MCAR § 2.0601. The environmental
report is a document summarizing the certificate of need app11cat1on and
reasons supporting the decision. This document serves as the 1n1t1a1
basis for environmental review re1at1ng to. the proJect

Minn. Stat. § 116H.13, subd. 4, mandates a public hear1ng for -
certificate-of need proceedings. Subparagraph two consolidates-the need
“hearing with an inftial consideration of environmental impacts. The — .
merging of the review of need and the environmental report helps assure -
that the potential impacts of the proposal and alternatives will be con-
sidered when making the certificate of need decision.  The hearing :
record, which is incorporated -into. further review processes, must reflect
such consideration. " This procedure is the same as under the current

rutes. i : T ’ o

Subparagraph three establishes the content requirements of the ‘
environmental report. It is necessary that the report adequately o
describe the scope of the facility, including a summary of the need for
the facility as presented in the need application.. This is necessary to
adequately define a base consideration from which the range of alfer-
natives can be evaluated. Alternatives considered must be identified
and contrasted to the proposal. This subparagraph includes examples of
classes of alternatives that are necessary to be considered -for adequate
comparison as well as the basic parameters of consideration that must be
made. The analysis required is consistent with the factors spec1f1ed 1n .

" the criteria for assessment of need in. 5 MCAR § 2.0611.

The assessment of alternatives is of primary importance in the
determination of need, i.e. once need is established, relatively little
can be done to. glleviate impacts other than m1tlgat1on measures. A
major reduction in impact is achieved if alternatives can be éstablished
which eliminate the need for the project or if facilities and methods of
addressing need that result in less adverse environmental effects are
identified. The environmental report must define the impacts of those
alternatives to enable setection of the method:of fu1f}111ng need that.
is least damaging to the environment. : .

Subparagraph 3.e. modifies the depth to which the ana%ysis-of
the. atternatives must be presented. The analysis does not maridate fore-
casting for the applicant's service area. The limited time available
for comp1et1on of the environmental report after submission of a need
application is. not sufficient for an evaluation of alternative
forecasts. The evaluation of alternative forecasts is developed during
the course of the public hearings. The evaluation: of the effects. of
alternative facilities in the environmental report will compiement
detailed information on the applicant's forecasts in.the hearing record.

 Detailed information on routes and route altermatives is not
always available at the certificate of need stage due to the sequential
nature. of the regqulatory process for these facilities. The Timited time
- available for preparatlon of an envirenmental report.at. the certificate.
© of need stage precludes. development of deta11ed site spec1f1c studies.

Subparagraph 3.f. incorporates the same.preparat1on,
distribution, notice, comment and review procedures that apply to the:
special review procedures: for LEPGPs. The need and: redsonableness of
those procedures is analogous: to the need. and redsondbleness for the
procedures for the special review of HVYTLs. Please refer to the
discussion relating te 6 MCAR §§ 3.055 B. 5-12 in this document for an
- analysis of need and reasonableness.
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6 MCAR § 3.056 C. EIS at Route Designation and Construction Permit Stage

1.  The EQB shall be responsible for preparation of an EIS on an
HVTL subject to this ruie. o .

2., The draft of the EIS shall be prepared for inc]usion-in the
record of the hearings to designate a route for a HVTL under -
Minn. Stat. § 116C.58. The draft tIS and final EIS shall be . .
inciuded in the record of the Hearing.

“ 3. The draft shall conform to 6 MCAR § 3.031 B. It shall contain
a brief summary of the environmental report and the certificate
of need decision relating to the project, if applicable.
ATternatives shall include those routes designated for public
hearing pursuant to Minn. Stat. § 116C.57, subd. 2 and rules
promulgated thereunder, Significant Tssues to be considered in
the EIS shall be identified by the EQB in Tight of the citizen
evaluation process established pursuant to Minn. Stat. §
116C.59% rather than through a formal scoping process. Need for
the fac111ty and_other issues determ1ned by the MEA need not be
considered n the EIS. .

4. Review of draft EIS. The draft EIS shall be reviewed in the
manner provided in 6 MCAR §§ 3.055 C.4. - TI.

5. The EQB shall make no final decision designating a route until
the final £15 has been found adequate. No governmental unit
having authority to grant approvals subsequent t0 a route
designation shall grant any final approval for the construction
or operation of a faciTity subject to This rule until the f1na1
LIS has been found adequate.

DISCUSSION: This paragraph presents the substantive process relating to
the preparation of environmental documents for the route designation: -
process. This paragraph represents a significant change from the. .
current rules. Under the Power Plant S1t1ng rules the route designation
process resulted in a "construction permit" which designated the most
feasible route for construction of the HVTL. Following this process the’
EIS was prepared. ?

This paragraph proposes the merging of these two processes,
i.e. preparation of the EIS as a part of the route designation process.
The advantages of this proposed process include a saving in total pre-
paration time and the ability to identify the most feasible route on the
basis of the complete environmental data.

Subparagraph one establishes the EQB.-as the RGU for the pre-
paration of the EIS. The EQB is responsible for route designation pur-
suant to Minn - Stat. § 1160.57. Under the current rules the EQB is also’
responsible for the preparation of an EIS on any HYTLs for which the EQB
determines an EIS is necessary. This rule alters this process in that
preparation of an EIS would be mandatery for any HVTL which is subject
to route designation proceedings. This is necessary to assure that
complete environmental data 7s available to enable selection of the most
feasible route.

M}nn Stat. § 116C.58 mandates public hearings for route
designation proceedings. Subparagraph two incorporates the draft and
final EIS into the record of such hearings. The inclusion of the EIS s
necessary to assure the designation of the route most compatible with
available environmental data. The hearing record must refiect con-
sideration of these documents.

Subparagraph three establishes the content requivements of the.
EIS. This rule incorporates the basic EIS requirements plus a summary
of the environmental report and certificate of need decision. Although
these documents are available for review, the incorporation of a summary
facilitates public review of the documents. If the summary raises
issues that are challenged, the interested party should consuit the
complete documents
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Minn. Stat. § 116C.57 subd. 2 mandates a process for fhe
designation of potential routes. The procedures for designation are set
forth at 6 MCAR § 3.073. Through this process alternative routes are
delineated and reviewed by a citizens route evaluation committee. The
alternative routes mist be identified and noticed prior to the public
hearing process.” The EIS.need consider only those routes identified.

Minn. Stat. § 116C.59 mandates a public part1c1pat1on process
“relating to the designation of routes, This process is further defined
at 6 MCAR § 3.073 and 6 MCAR § 3.075 A. Pursuant to those rules, the
EQB appoints a citizens route evaluation committee. This subparagraph
combines-the role of that committee with the need for scoping the EIS.
This combination maximizes the opportunity for public involvement and
provides for more t1me]y review by e11m1nat1ng potentaa]]y dup11cat1ve
processes. .’ ‘ : _

“Subparagraph three allows for futher reduction in the'potential
scope of the EIS by allowing the omission of information relating to
need for the facility. The information relating to need most properly’
is considered during the certificate of need process. If a party wishes
to chalienge that determination, the proper appeal is to district court.

Subparagraph four incorporates the same preparation,
distribution, notice comment and review procedures that apply to the
special review procedures for LEPGPs. The need .and reasonableness of
those procedures is analogous to the need and reasonableness for the
procedures for the special review of HYTLs. Please refer to the
discussion relating to 6 MCAR §§ 3.055 C.4-11 in th1s document for an
analysis of need and reasonableness.

Subparagraph five establishes a prohibition on fipal - governmen- .
tal actions relating to the proposal until after the EIS. has been found. -
adequate by the EQB. This. is necessary to help prevent decisions from .
being made on the basis of false or inadequate information or as.a-
result.-of undue politicat influence.

6 MCAR § 3.056 D. Review of HVTLs Requiring Mo Certificate of Neéd;.

An EIS for HVTLs subject to Minn. Stat. §§ 116C.51 - 116C.69 but not
-sibjéct to Minn. Stat. § 1I6H.I3 shall consist of an EIS to be pre-

pared as provided in paragraph C. of this ru1e. The alternative of

no action shall be considered. . T

DISCUSSION: This paragraph 1s needed to c1arf?y the proper environmen-
tal review procedures for facilities that are subject to route des1gna—
tion procedures but not to cert1f1cate of need proceedings.

Minn. Stat. § 116H.13 applies to large energy. fac111t1es B
MCAR § EA 501 (8) states that high voltage transmission lines with a .
capac1ty of 200 kilovolts or more having wmore than 100 miles of its .
length: in Minnesota are large energy facilities.and, therefore, are syb-
Ject to certificate of need: proceedings. . :

Minn. Stat. § 116C.52, subd. 3 defines a high voltage
transmission Tine as a conductor of electric energy. and associated faci-
lities designed for and capable of operation at a nominal voltage of
200 kilovolts or more unless exempted by the EQB. -Minn. Stat. § 1366.57
Tandates route des1gnat1on procedures for h1gh vo1tage transm1ss1on '

ines .

Therefore, any high voltage transm1ss1on 11nes that. are 1ess
than 100 miTes long are. subject to voute designation .procedures, unless
exempted by: the EQB, but are not subject to certificate. of need
procedures. This paragraph. requires an EIS to be prepared for those
high voltage. transmission. 1ines. The: relevant.procedures for EIS. pre-
paratlon are the same as for H¥TLs. over 100 m1les in, 1ength, j.e. as set
forth in paragraph C. . ;

Several relevant points should: be noted reiattng;to‘this
provision: '
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1.  An EAW need not be prepared. In the normal process, the
envirenmental report -serves an analogeus function. Since no environmen-
tal report is prepared in these situations, it is advisable but not
necessary to prepare an EAW. The public participation process may be

-adequate to dispense with the need for an EAW.

2. The scoping function of the EAW is completed by the use of
the pub11c participation process for the determination of scope.

3. Subparagraph C.3. states the need for the fac111ty and
other issues determined by the MEA need not be addressed in the EIS. 1In
these cases, since there were no certificate of need proceedings, the
MEA did not make any determinations. Therefore, if there are any issues
that are relevant to the project that would .normally be addressed via
certificate of need proceedings, these issues should receive special
attention in the scoping process to assure they are addressed in the
EI1S.

& MCAR § 3.066 E. Cooperative Processes.

6 MCAR §% 3.028 E., 3.032 D. and E., 3.036 and 3.037 shall apply to
facilities subject to this rule. Variance applications may he sub-
mitted without preparation of an EAW.

DISCUSSION: This paragraph is necessary because this rule is a substi-
tute environmental review procedure and, pursuant to paragraph A of this
rule, other provisions of the environmental review procedures do not
apply unless specifically stated. Inclusion of this paragraph incor-
porates provisions related to phased actions, variance, emergency
actions, generic EISs and joint federal/state EISs. Incorporation of
these provisions provides needed flexability to adapt these procedures
to spec1f1c projects for the most efficient and effective environmental
review.
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