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EXECUTIVE SUMMARY

The Role of Government Literature Review for the GEIS on Animal Agriculture
undertook the substantial task of documenting and understanding the roles of all levels of
government in regulating animal agriculture.  This report combines traditional literature
review with a cataloging of laws, regulations and rules that address animal agriculture.
The literature review aspect generally addresses the questions of how effective the laws,
regulations and rules have been in achieving their stated goals.

In response to the question, “What are the government policies and programs directed at
animal agriculture and human health as it is impacted by animal agriculture in Minnesota. .
. ?”, this report provides brief summaries of many state and federal statutes and
regulations.  These summaries provide explanations of key provisions of the various laws
and legal citations.  The summaries cover relevant laws administered or enforced by
Minnesota’s Pollution Control Agency,  Department of Agriculture, and Department of
Natural Resources; the United States Environmental Protection Agency; and the United
States Department of Agriculture.  The summaries also cover authorities of townships and
counties to regulate animal agriculture.

The literature review revealed that government involvement in agriculture, including
animal agriculture, is generally aimed at achieving one or more of the following goals:

n regulating farm prices and income;
n increasing production;
n maintaining a safe food supply;
n conserving and protecting the environment;
n correcting market failures;
n preserving family farming; and
n addressing other social concerns.

To achieve the goals listed above, several types of government intervention are
highlighted in the literature.  Domestic farm programs have historically provided billions
of dollars annually to farmers and landowners.  Typically these benefits have gone to crop
farmers, and in particular to larger farms.

Considerable government attention is designed to conserve or regulate natural agricultural
resources and protect the environment.  USDA programs, including those affecting animal
agriculture, target conservation and environmental concerns.  The recently announced
EPA/USDA Clean Water Action Plan, for example, involves a shift in policy to emphasize
control of nonpoint sources of pollution -- particularly animal waste.  There is a general
sense noted in the literature that legal liability for environmental violations in agriculture
is on the rise. Nuisance law is the main legal remedy in such cases.  Nuisance and other
legal actions, however, have been limited somewhat by various state Right to Farm laws.
These laws may prove increasingly ineffective and may in some cases be abandoned. As a
point of comparison, some European nations have enacted a strict set of environmental
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controls along with lucrative incentive programs for livestock producers. Researchers have
also begun to ask the question of how much environmental regulation of animal
agriculture actually costs. Some economists are beginning to consider, for example, the
appropriate level of subsidy to use to encourage farmers to adopt conservation
practices.Though typically not acknowledged as a farm policy, federal, local, and state
taxation policies and US monetary policy have a direct effect on the shape of animal
agriculture.  A significant body of evidence, however, suggests that tax policy affects the
operation and organization of U.S. agriculture in significant ways.  Overall, tax policy
seems to have encouraged farm expansion and the reduction in the number of farms.

Other areas of government activity that are addressed in the literature and are important to
animal agriculture include: trade policy; marketing and demand expansion programs; food
safety regulation; programs designed to provide credit to farmers; disaster assistance and
crop insurance; regulation of conduct with animals; regulation of sales; and contractual
relationships of corporate farming.

The report reviews sources of funds received by the University of Minnesota for animal
agriculture research, education and training, and how the funds were expended for recent
years.   There are no studies that address how the allocation of funds impact animal
agriculture in Minnesota.  On the national level, however, information on rates of return
on investment in animal research show that research investment is a good investment with
returns of 21% and greater.

Very few literature sources were found addressing the question of the implications of
regulating animal agriculture at the various levels of government.  A task force sponsored
by the State of Minnesota for the 1999 legislative session made the recommendation to
consolidate regulation under the Department of Agriculture.  Many Minnesota counties
and townships, however, have acted to address feedlots at the local level in the past
decade.  A report by the Minnesota Legislative Auditor questions the MPCA capacity to
adequately address feedlots while noting the wide variation in county feedlot programs.   
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CRITIQUE OF THE SCOPING DOCUMENT STUDY QUESTIONS

The study questions in the scoping document on the role of government divide into two
broad categories.  First, questions that ask for a listing or inventory of laws, regulations,
rules, and funding sources.  Second, questions the ask about the effect or impact of the
laws, regulations, rules and funding sources.

Similar to the land use report, the role of government report went beyond traditional peer-
reviewed literature to look for answers to the questions in the scoping document.  Many
scholarly and academic articles, white papers and other published articles were reviewed,
but other sources used in legal and social-science research were also consulted.  Other
sources included: statutory language, law review articles, legal journals, and to a minor
extent legislative history.

The study questions were subdivided into the following parts to facilitate research around
the two broad categories listed above:

 Question 1a: What are the government policies and programs directed at animal
agriculture and human health as it is impacted by animal agriculture in Minnesota and
other places including regulation, financial assistance and education or other incentives?       
This question asks for a listing or inventory.

Question 1b: How effective are these actions in mitigating problems or encouraging
desired outcomes? This question concerns effects.

Question 2a: What are the government actions and policies of the past, present and future
that relate to economics, profitability, size and location; and what are the intended
affects of these actions and policies?  This question asks for a listing with a description of
intended affects.

Question 2b: How, and to what extent do the government actions and policies catalogued
in question 2a. affect animal agriculture relating to economics, profitability, size and
location?  This question concerns effects.

Question 3: How are public funds for animal agriculture research, education and training
currently allocated in Minnesota and how does the allocation of these funds impact the
development of animal agriculture and Minnesota citizens as a whole?  This question asks
for a listing and effects.

Question 4: What are the implications of regulating animal agriculture at the township,
county, state and federal level?  This question asks for consideration of the effects of
various levels of government taking on roles of varying responsibilities.
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REVIEW OF LITERATURE

Question 1a: What are the government policies and programs directed at animal
agriculture and human health as it is impacted by animal agriculture in Minnesota and
other places including regulation, financial assistance and education or other
incentives?

The literature review for Question 1a. involves the cataloguing of government policies and
programs and providing descriptions of the intent of the policies and programs.  This
section of the report lists federal and state policies and programs directed at animal
agriculture, and briefly discusses local policies and programs.  Local land use policies and
programs are addressed more fully in the Land Use report.

DEFINITION OF LEGAL TERMS

To assist the reader in understanding this summary of laws, it may be helpful to describe
some key legal terms:

“Statute” or “Act” refers to laws passed by legislative bodies such as the Minnesota
Legislature or the United States Congress. Statutes or Acts are a higher level of law than
rules, ordinances, and agency policies. Rules, ordinances, and policies must comply with
controlling statutes or Acts or will be subject to reversal by courts. Minnesota statutes are
cited by placing the appropriate number after the term “Minn. Stat. §” in this summary.
Federal statutes or Acts are cited by referencing the title and section number of the United
States Code, which is abbreviated as U.S.C.

“Rules” or “Regulations” are laws established by state or federal administrative
agencies. Minnesota state agency rules are cited in this summary by placing the
appropriate number after the term “Minn. Rule” or “Minn. R.”

“Ordinances” are laws established by local units of government such as counties,
townships, and cities. Each local unit of government will have its own method for
numbering and citing ordinances.

Policies of state and federal administrative agencies generally do not have the force and
effect of law. Rather, they provide guidance on the agencies’ further interpretation and
implementation of statutes and regulations.

MINNESOTA LAWS
I. MINNESOTA POLLUTION CONTROL AGENCY (MINN. STAT. §§ 115.01, ET SEQ.; MINN.
STAT. §§ 116.01, ET SEQ.; MINN. R. 7020.0100, ET SEQ.; MINN. R. 7050.0100, ET SEQ.)

A. Water Pollution Controls

1. The Statute
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a. Water Pollution Control Authority

The Minnesota Pollution Control Agency’s authority to regulate potential pollution from
feedlots is contained in Minn. Stat. §§ 115.03, et seq., and 116.07.  MPCA is granted the
power to administer and enforce all laws relating to the pollution of any of the waters of
the state. Minn. Stat. § 115.03, subd. 1(a).  MPCA has the authority “to adopt, issue,
reissue, modify, deny, or revoke, or enter into or enforce reasonable orders, permits,
variances, standards, rules, schedules of compliance, and stipulation agreements, under
such conditions as it may prescribe, in order to prevent, control or abate water pollution
. . . .” Minn. Stat. § 115.03(e) and § 116.02, subd. 5. Water pollution includes, among
many other things, the discharge of biological materials and agricultural waste. See Minn.
Stat. § 115.01, subds. 13, 12, and 9.

b. National Pollution Discharge Elimination System Permits

State law authorizes the MPCA to participate in the National Pollution Discharge
Elimination System (NPDES) program. (See Federal Law, Clean Water Act discussion
below for description of the NPDES program.) Recent amendments to state statute contain
specific requirements for NPDES permits for animal feedlots. 116.07, subd. 7c.

MPCA must issue NPDES permits for feedlots with 1,000 or more animal units according
to the following schedule:

(1) for application received after April 22, 1998, a permit for a newly constructed or
expanded animal feedlot with 2,000 or more animal units must be issued as an
individual permit;

(2) for applications received after January 1, 1999, a permit for a newly constructed
or expanded animal feedlot with between 1,000 and 2,000 animal units that is
identified as a priority by the commissioner, using criteria established [pursuant to
statutory provisions] must be issued as an individual permit; and

(3) after January 1, 2001, all existing feedlots with 1,000 or more animal units must
be issued an individual or general National Pollution Discharge Elimination System
permit.

Minn. Stat. § 116.07, subd. 7c(a). By October 1, 1999, MPCA must issue a general
NPDES permit for animal feedlots with between 1,000 and 2,000 animal units that are not
identified under the above paragraph (a)(2).

There must be public notice and a public hearing before any general NPDES permit is
issued. Minn. Stat. § 116.07, subd. 7c(c). Public notice is also required to the extent
practicable before a individual NPDES permit is issued. This notice and hearing is to be
concurrent with any pubic notice and comment for environmental review of the facility
under Minn. Stat. § 116D, or for a conditional use permit when the local unit of
government is the responsible unit for environmental review under § 116D.
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Criteria for permitting are to be established by MPCA, in consultation with the feedlot and
manure management advisory committee and other interested parties. MPCA is required to
establish criteria for determining whether individual NPDES permits are required for
feedlots under paragraphs (a)(2) and (3). (The feedlot and manure management advisory
committee was established pursuant to Minn. Stat. § 17.136.)

c. Adoption of Feedlot Permit Rules

The MPCA is required by statute to adopt rules governing the issuance and denial of
permits for livestock and poultry feedlots. Minn. Stat. § 116.07, subd. 7(g). These rules
must not require feedlots with more than 10 but less than 50 animal units to obtain a
permit, unless the operation is within a shoreland. Id. MPCA must cooperate closely with
other governmental units in adopting and enforcing these rules. It is required to work with
Minnesota Extension service, the department of agriculture, the board of water and soil
resources, producer groups, local units of government, as well as with appropriate federal
agencies such as the Natural Resources Conservation Service and the Farm Service
Agency to notify and educate producers of the rules as they are being developed and at
least every two years thereafter. Minn. Stat. § 116.07, subd. 7(f).

Until the new rules are implemented that provide for plans for manure storage structures,
any plans for a liquid manure storage structure must be prepared or approved by a
registered professional engineer or a USDA Natural Resources Conservation Service
employee. Minn. Stat. § 116.07, subd. 7(j).

d. County Processing of Feedlot Permits

State law authorizes counties to seek approval from the pollution control agency to assume
processing of applications for pollution control permits for livestock and poultry feedlot
permits. Minn. Stat. §116.07, subd. 7. The MPCA will exercise supervising authority over
counties that assume responsibility for processing feedlot permits. Minn. Stat. § 116.07
subd. 7(h). If a county assumes responsibility for processing such permits, the county
board may delegate this authority to an appropriate county officer or employee. Id.
Counties, if approved by MPCA to process feedlot permits, may take on such duties as
distribution of application forms; receiving and examining applications and certifying to
the MPCA that the facility will comply with applicable rules and standards or if it would
not comply the type of variance needed; providing applicants needed assistance to
complete the forms; and, at the option of the county board, denying, modifying, or
imposing conditions upon, or revoking permits subject to review by MPCA. Minn. Stat.
§ 116.07, subd. 7 (a) and (b).

e. Notice of Application for Feedlot Permits
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Any person who applies to the MPCA or a county board for a permit to construct or
expand a feedlot with a capacity of 500 animal units or more must, no later than ten
business days after the application is submitted provide notice to each resident and each
owner of real property within 5,000 feet of the perimeter of the proposed feedlot. The
notice may be made in person, by first class mail, or in a newspaper of general circulation
within the affected area. The notice must include the type of livestock and the proposed
capacity of the feedlot. This notice requirement is satisfied by an equal or greater
requirement for a county conditional use permit. Minn. Stat. § 116.07, sub. 7a.

f. Feedlot Inventory Notification and Public Meeting Requirements

State agencies and local units of government which conduct an inventory or survey of
livestock feedlots must publicize notice of the inventory in a newspaper of general
circulation and in other media as appropriate. The notice must state the dates of the
inventory, the information that will be requested, how the information will be provided to
the public, and the date of a public meeting regarding the inventory. Minn. Stat. § 116.07,
subd. 7b(1). Any local unit of government that intends to conduct an inventory or survey
of livestock feedlots must hold at least one public meeting before beginning the inventory
or survey. A state agency must hold at least 4 public meeting outside the seven county
metro area before beginning a survey or inventory of livestock feedlots. Minn. Stat.
§ 116.07, subd. 7c.

2. The Rules

a. Feedlot Rules

The MPCA rules that “govern the storage, transportation, disposal, and utilization of
animal manure and the application for and issuance of permits and certificates of
compliance for construction and operation of animal manure management and disposal or
utilization systems for the protection of the environment” are at Minn. R. 7020. Effluent
limitations for discharges of pollutants from animal feedlots to waters of the state are at
Minn. R. 7050.0215. A detailed analysis of these rules is not included here because MPCA
is in the process of rewriting its feedlot rules. New final rules are expected to be issued
prior to the completion of the Generic Environmental Impact Statement on Animal
Agriculture. These new final rules should be incorporated into this report when they are
adopted. New proposed rules are expected to be published sometime during the winter of
1999-2000. These rules should become final and effective sometime during the summer of
2000. The commissioner of the pollution control agency must submit updated feedlots
permit rules to the legislature by December 1, 1999. These rules must not become
effective prior to April 1, 2000. Act of May 25, 1999, Chapter 231, 1999 Minn. Sess.
Laws, Section 193.

b. Water Quality Standards Rules

Sections 7050.0130 to 7050.0227 of the Minnesota Rules contain the water quality
standards rules. These rules apply to all waters of the state—both surface and
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underground. The rules of this chapter apply to all point source and nonpoint source
discharges. Key definitions of terms are contained in Minn. Rule § 7050.130. This section
includes definitions for “waters of the state,” “sewage,” “industrial waste” and “other
wastes,” “nonpoint source,” “physical alternation,” “surface waters,” and “wetlands.”

Section 7050.0150 sets out the purposes and general guidelines for determination of water
quality condition and compliance. It states that “the intent of the state is to protect and
maintain surface waters in a condition which allows for the maintenance of all existing
beneficial uses. The condition of a surface water body is determined by the physical,
chemical, and biological qualities.” Section 7050.0170 acknowledges that natural
conditions of some waters may exceed the established standards. This section establishes
that “where natural background levels do not exceed applicable standards, the addition of
pollutants from human activity resulting from point and nonpoint source discharges shall
be limited such that, in total, the natural background levels and the additions from human
activity shall not exceed the standards.”

Section 7050.0180 establishes the policies for nondegradation of outstanding resource
value waters. The policy states:

The agency recognizes that the maintenance of existing high quality in some waters
of outstanding resource value to the state is essential to their function as exceptional
recreational, cultural, aesthetic, or scientific resources. To preserve the value of these
special waters, the agency will prohibit or stringently control new or expanded
discharges from either point or nonpoint sources to outstanding resource value waters.

Minn. R. 7050.0180, subpt. 1.

Section 7050.0180 includes definitions of “outstanding resource value waters, “new
discharge,” and “expanded discharge.” Subpart 3 establishes a prohibition on discharges in
to certain listed waters including Department of Natural Resources scientific and natural
areas which are listed in Subpart 4. Restricted discharges are covered by Subpart 6.

The provisions for nondegradation of all waters is set out in Minn. R. 7050.0185. this
program’s policy is stated as follows:

The potential capacity of the water to assimilate additional wastes and the beneficial
uses inherent in water resources are valuable public resources. It is the policy of the
state of Minnesota to protect all waters from significant degradation from point and
nonpoint sources and wetland alterations, and to maintain existing water uses, aquatic
and wetland habitats, and the level of water quality necessary to protect these uses.

Minn. R. 7050.0185, subpt. 1.

Subpart 2 of this section contains definitions of key terms. Minimum treatment
requirements are set out in Subpart 3. Additional requirements for significant discharges
are contained in subpart 4. Subpart 5 sets out how determination of significance is to be
made. Subparts 6, 7, 8, and 9 of this section of the rules set out baseline quality standards,
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incremental expansion requirements, determination of reasonable control measures for
significant discharges, and address physical alternations of wetlands, respectively.

The wetland mitigation policy states that “it is the policy of the state to protect wetlands
from significant adverse impacts on wetland designated uses. Wetland mitigation
maintains nondegradation of wetland designated uses. Minn. R. 7050.0186, subpt. 1.
Wetland mitigation principles are set out at subpart 2 of this section. The method for
wetland dependency determination, impact avoidance standards, impact minimization
standards, and impact compensation provisions are addressed in the remainder of Minn. R.
7050.0186.

Standards and procedures for granting variances from these water quality standards rules
are contained at Minn. R. 7050.0190. Water use classifications for the waters of the state
are at Minn. R. 7050.0200. General standards for dischargers to waters of the state are set
out at Minn. R. 7050.0210, and facility standards are addressed at § 7050.0211.

The specific effluent limitation standards for feedlots are contained at Minn. R. 7050.0215.
Subpart 1 of this section sets out key term definitions. Subpart 2 establishes the effluent
limitation for a discharge as follows:

A. Any person discharging pollutants to surface waters of the state from an animal
feedlot or manure storage area who is not regulated by federal requirements under
part 7050.0212, subpt. 1, shall comply with the following limitations after allowance
for pollutant removal by a treatment works: 5-day biochemical oxygen demand—25
milligrams per liter (arithmetic mean of all samples taken during any calendar
month.)

If the discharge is directly to or affects a lake or reservoir, the person discharging the
pollutants shall comply with the nutrient control requirements of part 70050.0211,
subpt. 1.

B. The effluent limitations in item A are not applicable whenever rainfall events,
either chronic or catastrophic, cause an overflow from an animal feedlot or manure
storage area designed, constructed, and operated:

(1) to meet the effluent limitations in item A for rainfall events less than or equal to a
25-year, 24-hour rainfall event for that location; or

(2) to collect and contain the runoff from a 25-year, 24-hour rainfall event for that
location.

3. Other Policies and Guidelines

MPCA makes available to the public several other documents that it uses in setting policy
regarding animal feedlots. These documents include:
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1. USDA, Soil Conservation Service, Conservation Choices: Your guide to 30
conservation and environmental farming practices, U. S. Gov’t Printing Office:
1994-546-791.

2. Minnesota Pollution Control Agency Land Application of Waste Site Review
Checklist.

3. Minnesota Pollution Control Agency, Evaluation of the Need for an Environmental
Assessment Worksheet, 1/28/98.

4. Chastain, John P., Schmidt,, David, Mini-Pits: A Short-Term Manure Storage
Alternative For Freestall Dairy Facilities That Haul Daily or use Sand Bedding,
Agricultural Engineering Update: Department of Biosystems and Agricultural
Engineering, College of Agricultural, Food, and Environmental Sciences, Minnesota
Extension Service, University of Minnesota, August 10, 1995, AEU-9.

5. Minnesota Pollution Control Agency, Facts about the Mixing of Animal Waste with
Domestic or Sanitary Waste.

6. Chastain, John P., Jacobsen, Larry D., Site Selection for Animal Housing and Waste
Storage Facilities, Agricultural Engineering Update, Department of Agricultural
Engineering, Minnesota Extension Service, University of Minnesota, June 20, 1994,
AEU-6.

7. State of Minnesota Board of Electricity, NEC Section 547-8(b), Concrete Embedded
Elements, Equipotential Planes, and voltage Gradients, May 13, 1996.

8. Minnesota Pollution Control Agency, Organic Waste Storage Structures Review of
Designs and Specifications, Draft May 6, 1994.

9. Minnesota Pollution Control Agency, Concrete Pit Requirements, April 1994.
10. Pond Sealing and Lining: Flexible Membrane Lining, SCS, June 1984.
11. Minnesota Board of Water and Soil Resources, Feedlot Inventory Guidebook, June

1991.
12. Minnesota Pollution Control Agency, Water Quality Division, Sampling Procedures

for Ground Water Monitoring Wells¸ July 1997.
13. Fact sheets:
n Number of animal units that will producer 100,000 lbs. of available nitrogen,
depending on animal type and manure storage systems.
n Various Methods of Application, Continuous Corn, Every Year Application, 100,000
lbs. N available after storage.
n First year acreage needs vs. long term acreage needs.
n Various Methods of Application, Corn/Soybean Rotation, Every Year Application
(crop nutrient “uptake” basis), 100,000 lbs. N available after storage
n Various Methods of Application, Corn/soybean Rotation, Every Other Year
Application (crop nutrient “needs” basis), 100,0000 lbs. N Available after storage.
n Broadcast application with no incorporation, Corn/Alfalfa rotation, apply four out of
five years (crop nutrient “uptake” basis), 100,000 lbs. N available after storage.
n Soil Conservation Service Broadcast application with no incorporation, Corn/Alfalfa
rotation, apply one out of five years (crop nutrient “needs” basis), 100,000 lbs. N
available after storage.
n Comparison of acres needed depending on crop rotation and application frequency.
n Suggestions for determining number of acres needed.
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4. Enforcement

For several years MPCA used the “Compliance Management Guide” to provide guidance
on how to proceed with enforcement actions on water permitting issues. MPCA is now in
the process of developing a multi-media enforcement response guidance document,
referred to as the “Enforcement Response Plan.” Once this plan is complete, MPCA will
use it as a guide for multi-media enforcement proceedings.

The report that gives the most recent information about enforcement of water and air
quality matters related to feedlots is the January 1999 legislative audit report discussed in
more detail below. (Noble 1999.) MPCA has also compiled the “MPCA Enforcement and
Penalty Summary,” a three page report providing numbers for all enforcement actions
taken by the agency as a whole between 1975 and 1998. This document includes numbers
regarding notice of violations, administrative penalty orders, stipulation agreements, and
total penalties assessed.

B. Air Pollution Controls

1. The Statute

Some forms of potential air pollution from animal feedlots may also be regulated by the
MPCA. This agency has the responsibility for adopting and enforcing standards for air
quality. Minn. Stat. § 116.07, subd. 2. in developing these air standards the MPCA must
give consideration to the fact that the quantity or characteristics of air contaminants or the
duration of their presence at acceptable levels may be different for different areas of the
state. Id. Other factors to be considered in setting these standards are detailed in the
statute. Id.

Persons who control the source of emissions must notify MPCA immediately of
“excessive or abnormal unpermitted emissions that: (1) may cause air pollution
endangering human health; (2) may cause air pollution damaging property; or cause
obnoxious odors constituting a public nuisance.” Minn. Stat. § 116.061, subd. 1. A person
required to notify the agency of the emission must also take “immediate and reasonable”
steps to abate the emission. Minn. Stat. § 116.061, subd. 2. “Emissions from an
agricultural operation deemed not a nuisance under section 561.19, subdivision 2” is
exempt from this notice and abatement requirement. Minn. Stat. § 116.061, subd. 3. See
“Nuisance Liability Limitations for Animal Agriculture (Right to Farm Law)” below for
more detailed discussion of Minn. Stat. § 561.19, subd. 2.

There are specific statutory provisions relating to hydrogen sulfide emitted from animal
feedlots. MPCA must monitor and identify potential livestock facility violations of the
state ambient air quality standards for hydrogen sulfide. MPCA must establish a protocol
for responding to citizen complaints about feedlot odor and its hydrogen sulfide
component. The protocol must include appropriate use of portable monitoring equipment
that enable staff to follow plumes. Minn. Stat. § 116.0713(1). When a livestock feedlot is
found to have violated the ambient hydrogen sulfide standards, the MPCA is require to
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take appropriate action to ensure compliance. This action may include use of technical
assistance and enforcement and penalty authorities of the agency. Minn. Stat.
§ 116.0713(2).

2. The Rules and Agency Policies

The MPCA rules that establish ambient air quality standards for hydrogen sulfide are at
Minn. R. 7009.0080. This rule provides that for hydrogen sulfide the ambient air quality
standard primary standards is 0.05 ppm by volume (70.0 micrograms per cubic meter)
based on a one-half-hour average not to be exceeded more than two times per year. The
rule also provides for a 0.02 ppm by volume (42.0 micrograms per cubic meter) based on
one-half-hour average not to be exceed over two times in any five consecutive days. Minn.
R. 7009.0060 requires that the commissioner approve the measurement methodology for
hydrogen sulfide.

MPCA created a protocol for establishing a field operating procedure for MPCA staff
during emission sampling to determine whether the subject feedlot is in compliance with
the state ambient air quality standard for hydrogen sulfide.  It will also be used to gather
field data for research on the effectiveness of various technologies.

3. Enforcement

MPCA uses the “Enforcement Response Plan” as a guide for air quality enforcement
actions. Air quality enforcement actions will also be addressed in the multi-media
“Enforcement Response Plan” now being developed by MPCA.

In addition, MPCA issued a report to the Minnesota Legislature on the feedlots hydrogen
sulfide. This report includes data on air screening and complaints;
compliance/enforcement status update; total number of sites monitored with continuous air
monitoring; and a breakdown of the enforcement/compliance activities by facility.

II. ENVIRONMENTAL IMPACT STATEMENTS (Minn. Stat. §§ 116D.01, et seq.; Minn. R.
4410)

A. The Statute

MPCA permitting of a feedlot could amount to major government activity with significant
environmental effects so as to require an assessment as to whether an environmental
impact statement must be completed prior to the permitting. The state statute controlling
environmental impact statements and environmental assessment worksheets is at Minn.
Stat. §§ 116D.01, et seq.

B. The Rules

The rules implementing the environmental review process are found in the Environmental
Quality Board rules at Minn. R. 4410. These rules require that proposed government



Literature Summary for the GEIS on Animal Agriculture                    UNIVERSITY OF MINNESOTA

C-14

actions which may have the potential for significant environmental effect undergo
environmental review. The rules assign responsibility for the environmental review to the
responsible government unit (RGU) and provide mandatory categories of projects where
environmental review is required. There are two categories of review: 1) the
Environmental Assessment Worksheet (EAW), and 2) the Environmental Impact
Statement (EIS). The EAW is used to determine if there exists a potential for significant
environmental effect. If so an EIS may be required. The EIS is a thorough study of
environmental, social and economic impacts, and comparisons of the proposed project
with reasonable alternatives. The rules also allow for twenty-five persons to petition to
request an responsible government unit to complete an Environmental Assessment
Worksheet.

III. MINNESOTA ENVIRONMENTAL RIGHTS ACT (Minn. Stat. §§116B.01, et seq.)

The Minnesota Environmental Rights Act (MERA) provides citizens, governmental
bodies, and business entities the right to sue to protect air, water, land, and other natural
resources located within the state from pollution, impairment, or destruction in some
instances.

A. Purpose of Act

The purposes of the Act are explicitly stated as follows:

The legislature finds and declares that each person is entitled by right to the protection,
preservation, and enhancement of air, water, land and other natural resources located
within the state and that each person has the responsibility to contribute to the protection,
preservation, and enhancement thereof. The legislature further declares its policy to create
and maintain within the state conditions under which human beings and nature can exist in
productive harmony in order that present and future generations may enjoy clean air and
water, productive land, and other natural resources with which this state has been
endowed. Accordingly, it is in the public interest to provide an adequate civil remedy to
protect air, water, land and other natural resources located within the state from pollution,
impairment, or destruction.

Minn. Stat. § 116B.01.

B. Civil Action Authorized

The MERA authorizes any person residing in the state; the attorney general; any
instrumentality or subdivision of the state or of a political subdivision thereof; and various
types of business entities with shareholders, members, or partners residing in Minnesota to
sue in state court seeking declaratory and equitable relief for the protection of the air,
water, land or other natural resources located within the state from pollution, impairment,
or destruction. This provision applies both to publicly and privately owned property.
However, this section does not authorize claims against a person who owns or leases the
land for acts taken by the person pursuant to a permit or license issued by the owner of the
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land to the person which do not and cannot reasonably be expected to pollute, impair, or
destroy any other air, water, land, or other natural resources located within the state. The
provision also does not authorize a lawsuit based on action taken pursuant to any
environmental quality standard, limitation, rule, order, license, stipulation agreement, or
permit issued by the pollution control agency, department of natural resources, department
of health or department of agriculture. Minn. Stat. § 116B.03, subd. 1.

C. Definition of Key Terms

Definitions of key terms used in MERA are contained at Minn. Stat. § 116B.02. The terms
“person,” “non-resident individual,” “natural resources,” “pollution, impairment, or
destruction” are all defined in detail.

“Natural resources” is defined to include but not be limited to “all mineral, animal,
botanical, air, water, land, timber, soil, quietude, recreational and historical resources.
Scenic and esthetic resources shall also be considered natural resources when owned by
any governmental unit or agency.” Minn. Stat. § 116B.02, subd. 4.

“Pollution, impairment or destruction” included “any conduct by any person which
violates. or is likely to violate, any environmental quality standards, limitation, rule, order,
license, stipulation agreement, or permit of the state or any instrumentality, agency, or
political subdivision thereof which was issued prior to the date the alleged violation
occurred or is likely to occur or any conduct which materially adversely affects or is likely
to materially adversely affect the environment, provided the ‘pollution, impairment or
destruction’ shall not include conduct which violated, or is likely to violate, any such
standard, limitation, rules, order, license, stipulation agreement or permit solely because of
the introduction of an odor into the air.” Minn. Stat. § 116B.02, subd. 5.

D. Farm Exemptions

MERA appears to exempt certain farming entities from suit under its provisions. While the
Act does not explicitly state that certain defined farming entities are exempt, it does
include them in the Act’s definition. The Supreme Court of Minnesota has interpreted the
Act to provide such exemptions. County of Freeborn by Tuveson v. Bryson, 243 N.W.2d
316 (Minn. 1976). The Act contains the following definitions:

“Family farm” shall mean any farm owned by a natural person, or one or more natural
personas all of whom are related within the third degree of kindred according to the
civil law, at least one of whose owners reside on or actively operates said farm. Minn.
Stat. § 116B.02, subd. 6.

“Family farm corporation” means a corporation founded for the purpose of farming
and owning agricultural lands, in which the majority of the voting stock is held by,
and the majority of the stockholders are, members of a family related to each other
within the third degree of kindred according to the rules of civil law, and at least one
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of whose stockholders is a person residing on or actively operating the farm, and none
of those stockholders are corporations. Minn. Stat. § 116B.02, subd. 7.

“Bona fide farmer corporation” means an association of two or more natural persons,
one of which, if two persons are so associated, or the majority of which, if more than
two persons are so associated, reside on, or are actively operating a farm. Minn. Stat.
§ 116B.02, subd. 8.

E. Relief in Lawsuit

In any case brought under MERA, the court is empowered to grant declaratory relief,
temporary and permanent equitable relief, or may impose such conditions upon a party as
are necessary or appropriate to protect the air, water, land or other natural resource located
in Minnesota from pollution, impairment, or destruction. The court may require the
placing of a bond if temporary relief is granted in order to protect the parties if permanent
relief is not ultimately granted. Minn. Stat. § 116B.07.

F. Procedures for Lawsuit

Minnesota Statutes § 116B.03, subds. 2, 3, 4, and 5 set out procedural matters in lawsuits
filed under MERA. These subdivisions establish notice and service provisions for any
lawsuit filed; authorize the attorney general to intervene in cases filed by others; and
establish the finality of the judgments and their effect on agency actions. The burden for
proving up the claims in the lawsuit are set out at Minn. Stat. § 116B.04. Courts are
authorized to require bonds in some instances. See Minn. Stat. §116B.06. In some
instances Courts are required to remit the case to administrative proceedings before finally
ruling, as explained in Minn. Stat. § 116B.08.

G. Intervention in Administrative Proceedings

MERA also authorizes residents of the state, the attorney general, political subdivisions of
the state, and various business entities to intervene in administrative, licensing, or other
similar proceedings and in judicial review of such proceedings, involving action that has
caused or is likely to cause pollution, impairment, or destruction of the air, water, land or
other natural resource within Minnesota. Minn. Stat. §§ 116B.09 and 116B.10.

H. Actions Against Agencies

MERA also authorizes Minnesota residents, the attorney general, political subdivisions of
the state, and various business entities to file lawsuits against the state or any agency
thereof in district court for declaratory and equitable relief where the nature of the action is
a “challenge to an environmental quality standard, limitation, rule, order, license,
stipulation agreement, or permit promulgated or issued by the state or agency. Minn. Stat.
§ 116B.10.
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IV. DEPARTMENT OF NATURAL RESOURCES—WATER APPROPRIATION PERMITS (Minn.
Stat. § 103G.271; Minn. R. 6115.600-.680)

In some instances, large feedlots may be required to obtain water appropriation permits
from the Department of Natural Resources. The statutory authority for water appropriation
permits is found at Minn. Stat. § 103G.271. The water appropriation and use permit rules
are located at Minn. R. 6115.0600-.0680.

The purpose of the water appropriation permit rules “is to provide for the orderly and
consistent review of permit applications for appropriation and use of waters of the state in
order to conserve and utilize the water resources of the state in the public interest.”
Minn. R. 6115.0600. These rules “set forth the minimum standards and criteria pertaining
to the regulation, conservation, and allocation of the water resources of the state, including
the review, issuance, and denial of water appropriation applications and the modification,
suspension, or termination of existing permits.” Minn. R. 6115.0610.

Feedlots that will use water at a rate exceeding 10,000 gallons per day or 1,000,000
gallons per year are required to obtain a water appropriations permit. Minn. R. 6115.0620.
Procedures for applying for water appropriations permits are found at Minn. R. 6115.0630.
The standards for review of and the procedures for DNR actions on permit applications are
found at Minn. R. 6115.0670. Minnesota Rule 6115.680 sets out additional requirements
for water to be used in agricultural irrigation.

V. TOWNSHIP AND CITIES PLANNING AND ZONING AUTHORITY (Minn. Stat. §§ 462.01, et
seq.; Minn. Stat. §§ 366.01, et seq.)

Municipalities, which include cities and townships, have the authority to develop and
implement comprehensive and land use plans under Minnesota Statute Chapter 462.351, et
seq. These statutory provisions set out the planning and zoning authorities in detail. The
following is a summary of some of the highlights of this authority.

A. Planning Authority

Through the use of this authority, municipalities have the power to plan for future
development and use of land. Minnesota Statute § 462.351 lists the areas in which the
municipalities can use its planning and development authority:

n To insure a safer, more pleasant, and more economical environment for residential,
commercial, industrial, and public activities;
n To preserve agricultural and other open lands; and
n To promote the public health, safety, and general welfare.

Using planning authorities, municipalities develop comprehensive plans that set out
policies, goals, standards, and maps for guiding the physical, social, and economic
development, both public and private, for the municipality. Minn. Stat. § 462.352, subd. 5.
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These comprehensive plans may include a land use plan, including proposed densities for
development, a community facilities plan, a transportation plan, and recommendations for
plan execution.

B. Authority to Implement Plan through Ordinances

Once a comprehensive plan is completed, the municipalities may execute the plan by
enacting official controls such as zoning ordinances. Minn. Stat. § 462.357, subd. 1. Such
ordinances may include regulation of many factors that may affect animal agriculture.
Relevant excerpts from the statute include authority to regulate the “earth’s surface, in the
air space above the surface, and in the subsurface areas . . . the location, height, width,
bulk, type of foundation . . . size of buildings and other structures . . . and the uses of land
for trade, industry, residences . . . agriculture . . . soil conservation, water supply
conservation, conservation of shorelands . . . and other purposes.” Id. Such zoning
ordinances must be consistent with the policies and guidelines established in the
comprehensive plan.

No zoning ordinances or amendments thereto may be adopted until a public hearing has
been held by the municipality’s planning agency or governing body. Minn. Stat.
§ 462.357, subd. 3.

This planning and zoning authority gives municipalities the authority to regulate animal
agriculture in many ways possibly including: (1) the construction and placement of
feeding buildings and structures; (2) restrictions designed to ensure the maintenance of
property values and use and enjoyment of neighboring properties; (3) protection of public
health from airborne odors, gases, or pathogens; (4) for conservation of soil or water
supply resources; and (5) density of development.

C. Interim Ordinance Prohibiting Development

To ensure that municipalities have the opportunity to complete their comprehensive plans
and develop appropriate zoning ordinances before inappropriate development occurs, the
legislature has granted municipalities the authority to issue interim ordinances that prohibit
development until the planning process is completed and zoning ordinances are issued.
Minn. Stat. § 462.355, subd. 4. However, not all interim ordinances amount to moratoria
on development. Whether an interim ordinance acts as a moratoria on development is
dependent on the way the ordinance is drafted. Such an interim ordinance may act as a
moratorium on the type of development listed in the ordinance. The interim ordinance
authority is designed to allow the municipality time to conduct studies, hold hearings, and
develop a comprehensive plan and enact zoning ordinances without having land use
development during this time undercut the planning process. The interim ordinance is not
a zoning ordinance and may be enacted without a public hearing on a simple majority
vote. It may be in place for up to 12 months and may be renewed for up to an additional 18
months.
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In a recent decision involving a proposed livestock feedlot, the Minnesota Court of
Appeals upheld a township interim ordinance when it was applied to prevent the building
of the only known large-scale livestock facility being proposed in the township at the time
the ordinance was passed. See Duncanson v. Board of Supervisors of Danville Township,
551 N.W.2d 248 (Minn. App. 1996). In another case involving an interim township
ordinance, in July 199 the Minnesota Court of Appeals upheld a township’s denial of a
conditional use permit for a large-scale hog confinement facility. Berscheit v. Town of
Grey Eagle, Minnesota, CO-98-2298 (Minn. Ct. App. July 13, 1999) (unreported case).
The court upheld the lower court’s decision that the 1000-head facility was a commercial
operation and, therefore, must meet the zoning setback limitation for such facilities. The
court stated that “the district court did not err in granting summary judgment on the basis
of a ‘size’ differential in the zoning ordinance rather than determining whether the
Berscheits operated a ‘family farm’ exempt from the ordinance.” Because the proposed
operation could not meet the setback limitations, it was proper for the township to deny the
conditional use permit. The court did not address the challenge to the interim ordinance
because it was not necessary since the proposed operation could not meet the existing
zoning ordinance setback provisions.

D. Township Planning and Zoning Authority

Township planning and zoning authority is also addressed at Minnesota Statutes
§§ 366.10-.18. In part, these provisions authorize town boards of supervisors to submit to
legal voters of the town at an annual or special town meeting the question whether the
board shall adopt land use and zoning regulations. These provisions also address the types
and purposes of such zoning and land use regulations.

E. Restrictions on Municipal Authority

Some types of municipal zoning ordinance provisions may be unenforceable even though
they were properly established through the planning process and were based on a rational
analysis of information and evidence gathered in that process.

1. Impact of County Ordinance

Town zoning ordinances may not be inconsistent with or less restrictive than standards in
ordinances issued by the county. However, townships can adopt zoning ordinances that are
more restrictive than those adopted by the county. Minn. Stat. § 394.33, subd. 1.

2. Preemption by State Law

Some types of township ordinance provisions may be preempted by state law. Preemption
occurs when the state so completely regulates an area that there is no room left for local
regulation. Mangold Midwest Co. v. Village of Richfield, 143 N.W.2d 813 (Minn. 1966).
Given the broad authority of local governments to legislate to protect the health, safety,
and welfare of their residents, preemption exists only where: (a) the subject matter has
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been so fully and completely covered by general law as to clearly indicate that it has
become exclusively a matter of state concern; (b) the subject matter has been partially
covered by general law couched in such terms as to indicate clearly that a paramount state
concern will not tolerate further or additional local action; or ( c) the subject matter has
been partially covered by general law, and the subject is of such a nature that the adverse
effect of a local ordinance on the transient citizens of the state outweighs the possible
benefit to the municipality. Mangold Midwest Co., 143 N.W.2d at 820 (citations omitted).

Four factors are considered in evaluating a preemption claim: (1) What is the “subject
matter” which is to be regulated? (2) Has the subject matter been so fully covered by state
law as to have become solely a matter of state concern? (3) Has the legislature in partially
regulating the subject matter indicated that it is a matter solely for state concern? (4) Is the
subject matter itself of such a nature that local regulation would have unreasonably
adverse effects upon the general populace of the state? Mangold Midwest Co., 143 N.W.2d
at 820.

The Minnesota Court of Appeals has rejected a township ordinance regulating feedlots
under the preemption theory. The court held that the Minnesota Pollution Control Agency
(MPCA) feedlot rules were so comprehensive as to fully cover the area of “control of
pollution from manure produced in animal feedlots.” The court also held that allowing
townships to establish individual pollution control standards would result in “a patchwork
of different rules” that “would be burdensome and would have a detrimental effect on the
efficient operation of the state’s agricultural industry.” As a result, the court held that a
Crooks Township ordinance establishing setbacks, requiring a bond, and establishing
manure application rates was preempted by state law. See Board of Supervisors v.
ValAdCo, 504 N.W.2d 267 (Minn. Ct. App. 1993), pet. for rev. denied (Minn. Sept. 30,
1993). (This case did not involve an ordinance that was enacted through the planning and
zoning authorities discussed here. It is not clear whether a similar ordinance established
through such a procedure would withstand a preemption challenge.)

A Minnesota District Court has held that a Stanton Township ordinance that established
setback distances from residences for livestock feedlots was not preempted by the MPCA
feedlot laws because the purpose of the ordinance was to regulate “the broader social
values inherent in zoning regulation generally.” See Gustafson v. Board of Supervisors,
No. 25-C7-95-1446 (1st Dist. Minn. Apr. 26, 1996). The Minnesota Court of Appeals
recently issued a decision in that case without reaching the preemption or conflict issues.
Gustafson v. Board of Supervisors of Stanton Township, C9-96-1372 (Minn. Ct. App.
Feb. 4, 1997). The court of appeals rejected the Stanton township zoning ordinance
objecting to the rationale provided by the township for key provisions in the ordinance.
The court rejected the ordinance because the setback and animal unit numbers were not
“supported by any rational basis related to the promotion of the public health, safety, and
welfare.” Id. at 8.

In a more recent case, the Minnesota Court of Appeals held that a township zoning
ordinance that contained setback provisions from adjoining property, a township road, and
an occupied residence was designed to minimize the impact of odors on neighbors from a
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feedlot and was a proper exercise of the township’s authority. Canadian Connection v.
New Prairie Township, 581 N.W.2d 391 (Minn. Ct. App. 1998). The court held that the
ordinance provision establishing setbacks was not preempted by state law because (1) it
was designed to reduce the impact of odors on neighbors not to set air quality standards;
(2) MPCA does not have specific setback requirements for feedlots and had not
established air quality standards for feedlots; and (3) implementation of the ordinance
would not have an unreasonably adverse effect on the general populace. The court also
held that the township ordinance did not conflict with state law because MPCA’s odor
management plan requirement for the proposed expanded operation had a different
purpose than the setback requirements of the township ordinance. Therefore, the two
requirements could be reconciled and were not in conflict. Finally, the court that the
township properly established a rational relationship between regulating the location of
feedlots and addressing its residents’ concern regarding odor from feedlots.

3. Conflict With State Law

Township zoning ordinance provisions may be unenforceable if they conflict with state
laws. Conflict exists between a municipality’s ordinance and a state law when they contain
express or implied terms that are irreconcilable with each other. Courts have held that a
conflict exists where the ordinance permits what the statute forbids or when the ordinance
forbids what the statute expressly permits. Mangold Midwest Co., 143 N.W.2d at 818-19;
Power v. Nordstrom, 184 N.W.2d 967, 969 (Minn. 1921). However, it is generally
recognized that there is no conflict when the ordinance, though different from the statute,
is merely additional and complementary to or in aid and furtherance of the statute.
Mangold Midwest Co., 143 N.W.2d at 817, citing Clarke Plumbing and Heating, Inc., 56
N.W.2d 667, 671-72 (Minn. 1952).

In the ValAdCo (Crooks Township) decision, the court of appeals also held that the
township ordinance could not be enforced because it was in conflict with the MPCA
feedlot laws. The court found a conflict because the ordinance’s setback provisions would
have prohibited building of the proposed hog facility when MPCA had already granted a
feedlot permit. See Board of Supervisors v. ValAdCo, 504 N.W.2d 267 (Minn. Ct. App.
1993), pet. for rev. denied (Minn. Sept. 30, 1993).

In the Gustafson (Stanton Township) case, the district court found that there was a conflict
between the ordinance and the state law because the ordinance would have prohibited the
facility while the state law would have allowed it. The district court, however, found that
this conflict did not require striking down the township ordinance because the ordinance
was designed to minimize the impact of odors from the feedlot and MPCA had conceded
that its odor regulation was legally unenforceable and admitted that it had no intention of
preempting local regulations on odors saying that “zoning is an essential part of local
government’s response to odor issues.” See Gustafson v. Board of Supervisors, No. 25-C7-
95-1446 (1st Dist. Minn. Apr. 26, 1996), reversed on other grounds, Gustafson v. Board of
Supervisors of Stanton Township, C9-96-1372 (Minn. Ct. App. Feb. 4, 1997). As
discussed above, in Canadian Connection v. New Prairie Township, 581 N.W.2d 391
(Minn. Ct. App. 1998), the court of appeals also held that the township ordinance setting
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setback requirements for commercial feedlots did not conflict with state law because
MPCA’s odor management plan requirement for the proposed expanded hog confinement
operation had a different purpose than the setback requirements of the township ordinance.

VI. COUNTY PLANNING AND ZONING AUTHORITY (Minn. Stat. §§ 394.01, et seq.)

County Boards of Commissioners also have the power to regulate animal agriculture
through comprehensive planning and zoning ordinances for purposes of promoting the
health, safety, morals, and general welfare of the community. The county planning and
zoning procedures are spelled out in detail in Minnesota Statutes §§ 394.21-.37. State
statute explicitly permits counties to adopt by ordinance standards for animal feedlots that
are more stringent than pollution control agency rules. Minn. Stat. § 116.07, subd. 7(k).

A. Comprehensive and Community-Based Planning

The county board has the power to adopt comprehensive plans by ordinance. Once a
comprehensive plan is adopted by ordinance, that ordinance must be the basis of the
official controls implemented through zoning ordinances. See Minn. Stat. §§ 394.23 and
394.24.

Counties are encouraged by statute to prepare and implement a community-based
comprehensive plan. The procedures and goals of community-based planning are set out in
Minnesota Statutes § 4A.08 and specific procedures for community-based planning by
counties are addressed at Minnesota Statutes §394.232. The community-based planning
provisions in Minn. Stat. §§ 4A.08, 4A.09, and 4A.10 will sunset on July 1, 2001, pursuant
to 1999 Minnesota Session Laws, ch. 250, art. 1, para. g.

B. Zoning Ordinance Authority

Forms of control that may be exercised through county zoning ordinances are described at
Minnesota Statutes § 394.25. There are many types of control authorized that may impact
animal agriculture. For example, counties have the authority to establish “districts within
which the use of land or the use of water or the surface of water pursuant to section
86B.205 for agriculture . . . residence, industry, trade, soil conservation, water supply
conservation, surface water drainage and removal, conservation of shorelands . . . may be
by official controls encouraged, regulated, or prohibited . . . .” See Minn. Stat. § 394.25,
subd. 2. Other authorized types of official controls that may impact animal agriculture
include but are not limited to those “applied to wetlands preservation . . . protection of
groundwater, protection of floodplains as defined by section 103F.111, protection of wild,
scenic, or recreational rivers as defined by section 103F.311 and 103F.315, protection of
slope, soils, unconsolidated materials or bedrock from potentially damaging development,
preservation of . . . essential wildlife habitat . . . and preservation of agricultural land.” Id.
Within zoning districts zoning ordinances or maps may be adopted designating or limiting
the location, height, width, bulk, type of foundation . . . size of, and the specific uses for
which dwellings, buildings, and structures may be erected or altered . . . protective
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measures necessary to protect the public interest but not limited to controls relating to
appearance . . . hours of operation, and other aesthetic performance characteristics . . . .”
Id.

C. Feedlot Zoning Ordinances

Minnesota Statute § 394.25, subd. 3c, requires that any county proposing to adopt a new
feedlot ordinance or amend an existing feedlot ordinance must notify the pollution control
agency and the Commissioner of Agriculture at the beginning of the process. Prior to the
final approval of a feedlot ordinance, the county may submit the proposed ordinance to the
pollution control agency and to the Commissioner of Agriculture and request review,
comment, and preparation of a report on the environmental and agricultural effects from
specific provisions in the ordinance. Minn. Stat. § 394.25, subd. 3c(b). The requested
report may include: (1) any recommendation for improvements in the ordinance; and (2)
the legal, social, environmental, or scientific justification for each recommendation under
clause (1). Minn. Stat. § 394.25, subd. 3c (c).

A local ordinance that contains a setback for new feedlots from existing residences must
also provide for a new residence setback from existing feedlots located in areas zoned
agricultural at the same distances and conditions specified in the setback for new feedlots,
unless the new residence is built to replace an existing residence. A county may provide a
variance from this requirement under § 394.27, subd. 7.

D. Amendments to Ordinances

An amendment to a zoning ordinance or official control may be initiated by the county
board or the planning commission, or by petition of affected property owners as defined in
the official controls. Minn. Stat. § 394.25, subd. 10. Any amendment not initiated by the
planning commission must be referred to the planning commission for a study and report.
The county board may not act on the amendment until it has received the recommendation
from the planning commission.

E. Public Hearings

In addition to public hearings required prior to the adoption by ordinance of any
comprehensive plan or amendments thereto or of any official control or amendment
thereto, public hearings shall be held before any conditional use permit, any variance, or
any proposal for subdivision is approved or denied. Minn. Stat. § 394.26, subd. 1a. Public
notice requirements for these public hearings are spelled out at Minn. Stat. § 394.25,
subd. 2.

F. Boards of Adjustment

Minnesota Statutes require that whenever a county adopts official controls, it must
establish a board of adjustment that will have the authority to issue variances, decide
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appeals of decisions made regarding the enforcement of the ordinances, and order the
issuance of certain types of permits. Procedures and authorities related to the boards of
adjustment are set out in Minn. Stat. § 394.27.

G. Planning Commissions

The procedures for and authorities of county planning commissions are set out in Minn.
Stat. § 394.30.

H. Conditional Use Permits

Conditional use permits authorities for counties are detailed in Minn. Stat. § 394.301.

I. Cooperation With Municipalities

The methods for cooperation between counties and municipalities in planning and zoning
services are contained at Minn. Stat. § 394.22. They provide for municipalities to contract
with counties for planning and zoning services, joint planning, and procedures for
enforcement of a county’s comprehensive plan.

J. Interim Zoning

Counties also have the authority to issue an interim ordinance as an emergency measure to
protect the public health, safety, and general welfare as the county completes its planning
and zoning procedures. Minn. Stat. § 394.34. The purpose of the temporary interim
ordinance is to classify and regulate the uses of land and related matters while it proceeds
with the planning process and enactment of a zoning ordinance or amendment. The
duration of such an interim ordinance is one year from its effective date. It can be renewed
for an additional year. Minn. Stat. § 394.34.

K. Enforcement

The authorities for enforcing county official controls and zoning ordinances are detailed in
Minn. Stat. § 394.37. County boards are to establish enforcement provisions. Violations of
the any ordinance, regulation, or official control is a misdemeanor. County attorneys are
granted the authority to bring court actions to enforce. Taxpayers of the county are granted
the authority to bring mandamus actions to compel performance by officials under
§§ 394.21 to 394.37.

L. Restrictions on Ordinances

County zoning ordinances regulating feedlots, like township ordinances, may also be
unenforceable if they are preempted by or in conflict with state law. The Minnesota Court
of Appeals held that the Blue Earth County Livestock Manure Management Ordinance
was not preempted by state law or in conflict with state law. Blue Earth County Pork
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Producers, Inc. v. County of Blue Earth, C1-96-1222 (Minn. Ct. App. Jan. 28, 1997). The
court found that both the statute granting MPCA the authority to issue feedlot permits and
the MPCA feedlot rules contemplate a joint state and county feedlot permitting program.
Because the state law contemplates a joint county and state feedlot permitting program, the
court held that the county’s ordinance was not preempted by state law. In addition, the
court held that there was no conflict between the county ordinance and state laws even
though the ordinance imposes requirements stricter than and in addition to the MPCA
feedlot rules.

VII. PUBLIC HEALTH NUISANCES (Minn. Stat. §§ 145A.01, et seq.)

Local public health boards may have the power to restrict operation of animal feeding
operations or agricultural commodity processing facilities if they pose a serious threat to
public health. The Local Public Health Act is at Minn. Stat. § 145A.02, et seq. Under this
Act, city and county governing boards are required to undertake the responsibilities of a
health board in some manner. They can do this by taking on the responsibility directly,
establishing a health board, or cooperating with a joint powers board or a already
operating community health board. Minn. Stat. § 145A.03, subd. 1. A board of health may
authorize a township board, city council, or county board within its jurisdiction to
establish a board of health and delegate by agreement powers and duties. Minn. Stat.
§ 145A.07, subd. 2.

One of the powers of the public health boards is to remove and abate public health
nuisances. Minn. Stat. § 145A.04, subd. 8. “’Public health nuisance’ means any activity or
failure to act that adversely affects public health.” Id. With regard to public health
nuisances, the law provides: “If a threat to the public health such as a public health
nuisance, source of filth, or cause of sickness is found on a property, the board of health or
its agency shall order the owner or occupant of the property to remove or abate the threat
within a time specified n the notice but no longer than 10 days.” Id. Procedures for such
notice are spelled out in this subdivision 8. Boards of health may also seek an order in
court enjoining “as a public health nuisance any activity or failure to act that adversely
affects the public health.” Id.

County boards may adopt ordinances to define public health nuisances and to provide for
their prevention and abatement. Minn. Stat. § 145A.05, subd. 7.

The Minnesota Commissioner of Health has the authority to appoint a board in the absence
of existing board of health until one is established by the city or county governing body.
Minn. Stat. § 145A.06, subd. 2.

VIII. MINNESOTA CORPORATE FARM LAW (Minn. Stat. § 500.24)

The Minnesota Corporate Farm Law places restrictions on the types of business entities
that may own agricultural land or farm in this state. See Minn. Stat. § 500.24. This law
affects animal agriculture by restricting the types of business entities that may either (1)
own agricultural land used to raise livestock, or (2) produce livestock. While there are no
court decisions addressing this issue, some have argued that the law should also be
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interpreted to prohibit the types of business entities that are prohibited from farming in the
state also from owning livestock and raising it under a production contract.

A. Purpose of Law

The Minnesota Corporate Farm Law includes an explicit statement of purpose:

The legislature finds that it is in the interest of the state to encourage and protect the
family farm as a basic economic unit, to insure it as the most socially desirable mode of
agricultural production, and to enhance and promote the stability and well-being of rural
society in Minnesota and the nuclear family.

Minn. Stat. § 500.24, subd. 1.

B. Prohibitions on Ownership of Agricultural Land and on Farming

In order to meet the express purposes of the law, the Act prohibits farming by any
corporation, limited liability company, pension or investment fund, or limited partnership
unless the business entity meets specified definitions or exemptions. The law also
prohibits corporations, limited liability companies, pension or investment funds, or limited
partnerships from directly or indirectly owning, acquiring, or otherwise obtaining any
interest in agricultural land other than a bona fide encumbrances taken for purposes of
security on credit extended, unless the business entity meets specified definitions or
exemptions. Minn. Stat. § 500.24, subd. 3.

C. Definition of Farming

The corporate farm law contains a definition of “farming” to clarify the activities that the
restricted business entities are prohibited from engaging in. That definition states:

“Farming” means the production of (1) agricultural products; (2) livestock and
livestock products; (3) milk and milk products; or (4) fruit and horticultural products.
It does not include the processing, refining, or packaging of said producers, nor the
provision of spaying or harvesting services by a processor or distributor of farm
products. It does not include the production of timber or forest products, the
production of poultry or poultry products, or the feeding and caring of livestock that
are delivered to a corporation for slaughter or processing for up to 20 days before
slaughter or processing.

Minn. Stat. § 500.24, subd. 2(a) (emphasis added). Some argue that the “farming”
definition’s phrase “production of . . . (2) livestock and livestock products” may be
interpreted to include ownership of livestock that is raised through a production contract.
The argument is that an owner of the livestock is producing that livestock whether with his
own labor, employee labor, or contract labor. No court has yet addressed this issue. If this
farming definition is ever enforced this way, it would mean that business entities that are
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prohibited from directly raising livestock would also be prohibited from owning livestock
and raising it through production contracts with others.

D. Definition of Agricultural Land

The corporate farm law includes a definition of agricultural land to clarify the types of
property that restricted business entities are prohibited from holding an interest in:

“Agricultural land” means real estate used for farming or capable of being used for
farming in this state.

Minn. Stat. § 500.24, subd. 2(f).

E. Exemptions From Prohibitions

There are many exceptions to the corporate farm law’s general prohibition against
corporations, limited liability companies, pension or investment funds, or limited
partnerships holding interests in agricultural land and farming. These exceptions or
exemptions from the general prohibitions are detailed at Minn. Stat. § 500.24, subd. 2,
paragraphs (b) through (e), (i), (j), and (m) through (v). Several of these exemptions are
likely to effect animal agriculture.

1. Business Entity Exemptions

For example, business entities that meet the law’s criteria for a family farm (subd. 2(b)), a
family farm corporation (subd. 2(c)), an authorized farm corporation (subd. 2(d)), an
authorized livestock farm corporation (subd. 2(e)), a family farm partnership (subd. 2(i)),
or an authorized farm partnership (subd. 2(j)) are not prohibited from holding an interest in
agricultural land or from farming. The definitions of these types of entities include detailed
criteria. Some of the key principals incorporated into the definitions of these exempt
business entities include:

n That a family farm is an unincorporated farming unit owned by one or more persons
residing on or actively engaged in farming.

n That a family farm corporation is a corporation founded for the purpose of farming or
owning agricultural land in which the majority of the voting stock is held by persons or
spouses who are related, and at least one of the related persons is residing on or actively
operating the farm.

n That an authorized farm corporation or an authorized farm partnership allows up to five
persons who are not related to each other to form business entities that will own
agricultural land or farm as long as the entity meets the other specific restrictions in the
definition.
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n That an authorized livestock corporation and an authorized livestock partnership allows
an unlimited number of persons and family farm corporations to band together to form an
entity that produces livestock other than dairy cattle, as long as 75 percent of the control
and financial and capital investment in the entity is controlled by farmers residing in
Minnesota and 51 percent of that percentage are actively engaged in farming and the
other specific restrictions are met.

2. Research and Breeding Stock Exemptions

The law also provides exemptions from the general prohibitions against holding interests
in agricultural land and farming for certain “research and experimental farms”
(subd. 2(m)) and for “breeding stock farms” (subd. 2(n)). These definitions are as follows:

“Research or experimental farm” means a corporation, limited partnership, or pension
or investment fund that owns or operate agricultural land for research or experimental
purposes, provided that any commercial sales from the operation are incidental to the
research or experimental objectives of the corporation. a corporation, limited
partnership, or pension or investment fund seeking initial approval by the
commissioner to operate agricultural land fore research or experimental purposes
must first submit to the commissioner a prospectus or proposal of the intended
method of operation containing information required by the commissioner including a
copy of any operational contract with individual participants. (Minn. Stat. § 500.24,
subd. 2(m)).

‘Breeding stock farm” means a corporation or limited partnership that owns land for
the purpose of raising breeding stock, including embryos, for resale to farmers or for
the purpose of growing seed, wild rice, nursery plants, or sod. An entity that is
organized to raise livestock other than dairy cattle under this paragraph that does not
qualify as an authorized farm corporation must:

§ sell all castrated animals to be fed out or finished to farming operations that are
neither directly nor indirectly owned by the business entity operating the breeding
stock operation; and

§ report its total production and sales annually to the commissioner. (Minn. Stat.
§ 500.24, subd. 2(n)).

3. Exemption for Property Acquired Through Enforcement of Liens

The corporate farm law also provides exemptions from the general prohibitions against
holding interests in agricultural land and farming for corporations, limited partnerships, or
pension and investment funds that acquire land or livestock through enforcement of a lien
or claim on that property. Agricultural land so acquired must be disposed of within five
years. During this five years, it may not be used for farming unless it is under a lease to a
family farm unit, a family farm corporation, an authorized farm corporation, an authorized
livestock farm corporation, a family farm partnership, or an authorized farm partnership. If
the land is leased to the immediately previous owner, the acquiring business entity may
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hold the land for ten years. Livestock that is acquired by a corporation, limited partnership,
or pension or investment fund which through collection or a debt or enforcement of a lien
or claim on the livestock must divest of that livestock within one production cycle for that
type of livestock or 18 months, whichever is later.

F. Reports to Commissioner

The corporate farm law requires that business entities seeking to avail themselves of the
exemptions to the prohibitions against holding interests in agricultural land or farming
must provide detailed reports to the Minnesota Commissioner of Agriculture. The report
requirements are found at Minn. Stat. § 500.24, subd. 4.

G. Enforcement

The corporate farm law provides for enforcement of its provisions by the Minnesota
Attorney General’s office through lawsuit in district court. Minn. Stat. § 500.24, subd. 5.

IX. NUISANCE LAW (Minn. Stat. §§ 561.01, et seq.)

In some instances operations producing or processing livestock or poultry may be sued for
nuisance theories of law. Minnesota nuisance statutes are found at Minn. Stat. § 561.

A. Definition of a Nuisances

Minnesota Statutes define a nuisance as “anything which is injurious to health, or indecent
or offensive to the senses, or an obstruction to the free use of property, so as to interfere
with the comfortable enjoyment of life or property.” Minn. Stat. § 561.01.

B. Remedies for Nuisance

Any person whose property is injuriously affected or whose personal enjoyment is
lessened by the nuisance may bring an action in court to obtain an order enjoining the
nuisance, to abate the nuisance, and/or for money damages. See Minn. Stat. § 561.01.

C. Trespass of Animals

Farm animals that trespass on others’ land may be impounded. Minn. Stat. § 561.07. The
owner of animals that do damage to others property may be held liable for such damages.
Minn. Stat. § 561.09.

D. Nuisance Liability Limits for Agricultural Operations (Right to Farm Law)

Minnesota law provides that agricultural operations that meet specific criteria are not
nuisances. See Minn. Stat. § 561.19. Minnesota law states:
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An agricultural operation is not and shall not become a private or public nuisance
after two years from its established date of operation if the operation was not a
nuisance at the established date of operation.

Minn. Stat. § 561.09, subd. 2(a). In addition, for purposes of nuisance litigation, “an
agricultural operation is operating according to generally accepted agricultural practices if
it is located in an agriculturally zoned area and complies with the provisions of all
applicable federal and state statutes and rules or any issued permits for the operation.”
Minn. Stat. § 561.19, subd. 2(b). However, the provisions of subdivision 2(a) and (b) do
not apply in the following circumstances:

n To a condition or injury which results from the negligent or improper operation of an
agricultural operation or from operations contrary to commonly accepted agricultural
practices or the applicable state or local laws, ordinances, rules, or permits;

n When an agricultural operation causes injury or direct threat of injury to the health or
safety of any person;

n To the pollution of, or change in the condition of, the waters of the state or the
overflow of waters on the lands of any person;

n To an animal feedlot facility with a swine capacity of 1,000 or more animal units as
defined in the rules of the pollution control agency for control of pollution from animal
feedlots, or a cattle capacity of 2,500 animals or more; or

n To any prosecution for the crime of public nuisance as provided in section 609.74 or to
an action by a public authority to abate a particular condition which is a public nuisance.

Minn. Stat. § 561.19, subd. 2(c).

“Agricultural operation,” for purposes of these provisions, is defined at Minn. Stat.
§ 561.19, subd. 1(a). It includes operations producing livestock, poultry, poultry products,
and dairy products, among other things. But it does not apply to operations that are
primarily engaged in processing of agricultural products.

The “established date of operation” is also defined for purposes of these provisions at
Minn. Stat. § 561.19, subd. 1(b). The established date of operations for operations with
significant expansions, 25 percent or more, in the amount of a particular crop or type of
livestock production, or a significant change in the type of crop or livestock production,
will be the date the expansion or alteration commenced.

X. PRODUCER PROTECTION ACT (Minn. Stat. §§ 17.90, et seq.; Minn. R. 1572.0010, et
seq.)

Production contracts control an ever increasing percentage of the crops, livestock, and
poultry produced in this country. Production contracts are a key tool used to vertically
integrate some sectors of agriculture. Through such contracts, individuals and companies
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who process or market livestock or crops can maintain control over production segments
without owning the production facilities or land. In other instances, production contracts
are used by individuals or companies to control different segments of the production cycle
for livestock from breeding, to nursery, and to finishing without owning the facilities for
all segments of production. Farmers, often known as contract growers, who grow livestock
or poultry under production contracts typically provide facilities, labor, and utilities but do
not own the animals. They are paid pursuant to the terms of the contract and do not carry
the responsibility or risk of marketing the animals for slaughter.

Marketing agreements in which a producer of an agricultural commodity agrees to sell that
commodity to a processor and/or marketer of the commodity are also becoming much
more broadly used today.

Minnesota has a law that is designed to provide some protections for contact growers
participating in production contracts and producers participating in marketing agreements.
This law is commonly know as the Producer Protection Act. Minn. Stat. § 17.90, et seq.
There are five key provisions of this law: recapture of capital investment, alternative
dispute resolution, parent company liability, implied promise of good faith, and licensure.
(The following discussion contains excerpts from: Roth, Randi, “Breeding Change—
Legislative Remedies for Contract Growers, Part 1: Minnesota State Law,” Farmers’
Legal Action Report, Vol. 7 No. 4 (Autumn 1992).

A. Application of Statute

The statute applies to “producers” of “agricultural commodities.” These terms are defined
in the statute. Minn. Stat. § 17.90, subds. 2 and. 4. Agricultural commodities include,
among other things, livestock, livestock products, poultry, poultry products and materials
produced for use in food, feed, seed or fiber. Minn. Stat. § 17.90, subd. 2. “’Producer’
means a person who produces or causes to be produced an agricultural commodity in a
quantity beyond the person’s own family use and is able to transfer title to another or
provides management, labor, machinery, facilities, or any other production input for the
production of an agricultural commodity.” Minn. Stat. § 17.90, subd. 4. Another key term,
“contractor,” is also defined in the statute: “‘contractor’ means a person who in the
ordinary course of business buys agricultural commodities grown or raised in this state or
who contracts with a producer to grow or raise agricultural commodities in the state.”
Minn. Stat. § 17.90, subd. 3.

B. Recapture of Capital Investment

Growers often must make significant capital investments in facilities, equipment and land
in order to obtain a production contract. Such investments can be very risky for the grower
if he or she can only secure a short-term contract. The “recapture of capital investment”
provision of the Minnesota law is designed to offer some protection to growers who are in
these situations.

1. The Statute
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There are two parts to the statute. Minn. Stat. § 17.92. The first part provides that a
company must not terminate or cancel a contract that requires a grower to make a capital
investment in a building or equipment that costs $100,000 or more and has a useful life of
at least five years until certain conditions are met. Minn. Stat. § 17.92, subd. 1. The
conditions are:

n The company must have given the grower written notice of its intent to terminate or
cancel at least 180 days before the effective date of the termination or cancellation; and

n The grower must have been reimbursed for the damages that he or she incurred by
making such an investment. (The investment must have been made for the purpose of
meeting the minimum requirements of the contract.) Minn. Stat. § 17.92, subd. 1(2).

The second part of the statute addresses situations in which the company complains that
termination is necessary because the grower has breached the contract. The statute
provides that if the contract required a capital investment, the company cannot terminate
or cancel a grower who has breached the contract until:

n The company has given the grower a written notice that lists all of the reasons for the
termination or cancellation at least 90 days before the termination or cancellation; and

n The grower fails to correct the reasons stated in the notice within 60 days of receipt of
the notice. Minn. Stat. Sect 17.92, subd. 2.

There are exceptions to these grower protections in certain extreme situations. The
requirements for the 180-day and 90-day notice periods described above are waived and
the contract may be terminated or canceled immediately if the alleged grounds for
termination or cancellation are either: (1) voluntary abandonment of the contract
relationship by the grower; or (2) conviction of the grower for an offense directly related
to the business conducted under the contract. Minn. Stat. § 17.92, subd. 3.

2. The Rules

The rules interpret the statute in a manner that may be seen by growers to weaken their
protections in three significant ways. See Minn. R. 1572.0030.

First, the statute applies only to situations in which the company requires the grower to
make a capital investment. The rules clarify the meaning of the word “requires” by
providing that the grower must have a “written contractual obligation” to make the
improvement. Minn. R. § 1572.0030, subp. 1 (emphasis added). This means that when
companies use oral statements to communicate to growers that they are required to make
improvements, the growers are not protected by the law.

Second, the statute applies to “termination” and “cancellation” of a contract. Before the
rules were promulgated, many interested parties thought that the terms “termination” and
“cancellation” were meant to apply to two different situations. It was assumed that one
term applied to situations in which a company ends a growing arrangement while a
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contract is still in effect, and that the other term applied to situations in which a company
decides not to renew a short contract that expired (for example, a contract that covers only
one flock). The rules did not interpret the statute in that way. The rules provide that
“‘[t]ermination’ and ‘cancellation’ do not include expiration of the contract.” Minn. R.
1572.0030, subp. 17 (emphasis added).

Third, the statute did not explain how “damages” are to be computed. The rules explain
that damages “do not include payment for the reasonable useful life of an asset that
extends beyond the term of the contract.” Minn. R. 1572.0030, subp. 1. This seems to
mean that the grower can recover the profit that he or she could have expected to make
from the investment during the duration of the contract. It is unclear whether this rule
would be interpreted to imply that a grower cannot recover out-of-pocket expenses as part
of his or her damages.

C. ALTERNATIVE DISPUTE RESOLUTION

The Producer Protection Act also requires that contacts provide certain types of forums for
resolution of conflicts between the parties to production contracts and marketing
agreements.

1. The Statute

The statute provides that every contract “must contain language providing for resolution of
contract disputes by either mediation or arbitration.” Minn. Stat. § 17.91.

2. The Rules

The rules simply lay out the details of how the mediation or arbitration arrangements shall
be made. Minn. R. 1572.0020 and 1572.0010, subps. 2 and 5. The rules provide that this
alternative dispute resolution law applies only to contracts signed after August 1, 1990.

D. Parent Company Liability

Sometimes the company that contracts with a contract grower or producer is a small
company that is a subsidiary of a larger company. The Minnesota State Task Force that
studied problems with contract farming concluded that in some cases the smaller
companies failed to pay the growers and became bankrupt, leaving the growers with no
recourse. (Agricultural Contracts Task Force, Final Report to the 1990 Legislature (Feb.
1990), Minnesota Department of Agriculture (90 West Plato Boulevard, St. Paul,
Minnesota, 55107), pp. 1 and 3.) This statute is designed to make it possible for growers in
this situation to recover from the parent company.

1. The Statute

The statute simply says that if the contracting company is:
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[T]he subsidiary of another corporation, partnership, or association, the parent corporation,
partnership, or association is liable to a seller for the amount of any unpaid claim or
contract performance claim if the contractor fails to perform according to the terms of the
contract. Minn. Stat., § 17.93.

The statute also provides that if the company is required to be licensed to purchase
agricultural commodities, the licensing authority may require the parent company to
guarantee payment or contract performance as a condition of licensing.

The statute does not define “subsidiary” or “parent company.”

2. The Rules

The rules define parent company as an entity that owns more than 50 percent of the
common or preferred stock entitled to vote for directors of a subsidiary corporation or
provides more than 50 percent of the management or control of a subsidiary. Minn. R.
1572.0040. The entity must be a corporation, partnership, sole proprietorship, or
association. This “ownership” can be through ownership of capital stock, cumulative
voting rights, voting trust agreements, or any other plan, agreement, or device.

E. Implied Promise of Good Faith

A party to a production and marketing contract sometimes takes actions for its own benefit
but at the expense of the other party. In some instances the actions are acceptable within
the business relationship, but in other instances the actions constitute bad faith. Before the
passage of this law, if one party to the contract took action in bad faith that caused harm to
the other party but the action was technically within the letter of the law, the other party
had no recourse.

1. The Statute

The statute provides that there is an implied promise of good faith by all parties in all
agricultural contracts. It states that in an action to recover damages for a breach of this
promise of good faith, damages, court costs, and attorney fees may be recovered. The
definition of “good faith” is “honesty in fact in the conduct or transaction concerned.”
Minn. Stat. § 17.94. “Good faith” is defined at Minn. Stat. § 336.1-201, subs. (19).

2. The Rules

There are no rules interpreting this part of the statute.

F. Prohibition of Confidentiality Provisions

As production contracts and marketing agreements become more widely used in animal
agriculture many producers have become concerned that they will not have access to
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sufficient information about prices paid for livestock because many contracts include
provisions prohibiting the parties to the contract from disclosing price and purchase term
information. In 1999, the state legislature enacted a statutory provision that prohibit
confidentiality clauses in contracts. Minn. Stat. § 17.710. This provision states:

A production contract entered into, renewed, or amended on or after July 1, 1999, between
an agricultural producer and a processor of agricultural products must not contain
provisions that prohibit the producer from disclosing terms, conditions, and prices
contained in the contract. Any provision prohibiting disclosure by the producer is void.

Minn. Stat. § 17.710.

XI. WHOLESALE PRODUCE DEALERS ACT (Minn. Stat. §§ 27.001, et seq.; Minn. R.
1500.1401 (or 1500.100, et seq.))

The Minnesota Wholesale Produce Dealers Act provides licensure requirements for
wholesale produce dealers and financial protections for producers of some perishable
agricultural commodities. Minn. Stat. §§ 27.001, et seq.

A. Produce Covered

The types of produce covered by the Act include: (1) perishable fruits and vegetables, (2)
milk and cream and products manufactured from milk and cream; and (3) poultry and
poultry products. Minn. Stat. § 27.001, subd. 2.

B. Licensure and Bonding Requirements

The Wholesale Produce Dealers Act requires that all produce dealers must be licensed.
Minn. Stat. § 27.03. The definition of “wholesale produce dealer” is at Minn. Stat. § 27.01,
subd. 8. Generally, this definition includes persons who buy or contract to buy produce,
brokers or agencies handling deals for produce, and processors of produce. Application
procedures of licenses are at Minn. Stat. § 27.04. It is significant that the companies must
be licensed, because companies are in danger of losing their licenses if they commit any
one of several violations of the act. See Minn. Stat. § 27.19.

C. Provisions Similar to Producer Protection Act

The Wholesale Produce Dealers Act also includes provisions regarding mediation and
arbitration clauses in contracts and parent company liability similar to those contained in
the Producer Protection Act discussed above. Minn. Stat. §§ 21.131 and 27.133.

D. Protections for Sellers (Producers)

Wholesale produce dealers are also required to be bonded. The bonds are conditioned on
the faithful performance of all duties of a wholesale produce dealer under the law
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including prompt payment to producers. See Minn. Stat. § 27.041, subd. 1. Persons
claiming a violation of the condition of a bond, such as a failure to pay a producer seller
when due, may file complaints with the Minnesota Commissioner of Agriculture. Minn.
Stat. § 27.06.

In addition to making a claim against a wholesale produce dealer’s bond for the dealer’s
failure to pay when due, sellers or producers may also make claims on the dealer’s trust
assets. The law requires that all produce and products of produce of a wholesale produce
dealer be held in trust for the benefit of the unpaid sellers. Minn. Stat. § 27.138. A
producer seller may recover trust assets after filing a beneficiaries notice through a
complaint to the Commissioner of Agriculture or through a filing in district court.

The Act also prohibits many other actions by wholesale produce dealers. These prohibited
actions include such things as making of false statements; violation of the terms of a
contract; the failure to make payment in full for all produce committed for; issuing
misleading market quotations; making a false statement or report on grade, conditions,
markings, quality or quantity of produce; failure to notify in writing all suppliers of the
license bond availability; discriminating between different sections, localities,
communities, or cities, or between persons in the same community by purchasing produce
from farmers of the same grade, quality, and kind, at different prices, except if price
differentials are based cost of transportation, shipping, and handling of the produce or to
meet a competitors price. Minn. Stat. § 27.19.

The Commissioner of Agriculture is in charge of enforcing the provisions of the
Wholesale Produce Dealers Act. The Act provides for civil penalties and upon conviction
in court, criminal misdemeanor penalties.

E. The Rules

The rules implementing the Wholesale Produce Dealers Act are located at Minn. R.
1500.1401. The rules provide a list of prohibited actions that provide strong protection for
sellers of “produce” as defined by the Act. Minn. Stat. Sect 27.19. The rules contain a list
of “unfair trade practices.” If a company commits any of the unfair practices on the list,
the company is in danger of losing its license and forfeiting its bond and in some cases
trust assets. The list includes, among other things:

n Making a false or misleading statement for a fraudulent purpose, including statements
made to induce a person to sign a contract (Minn. R. 1500.1401(A)); and

n Using coercion, intimidation, the threat of retaliation, or the threat of contract
termination to impose, demand, compel, or dictate the terms, payment or manner of
payment, or the signing of a contract by a producer (Minn. R. § 1500.1401(D)).

XII. AGRICULTURAL MARKETING AND BARGAINING ACT (Minn. Stat. §§ 17.691, et seq.)
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Minnesota’s Agricultural Marketing and Bargaining Act, Minn. Stat. §§ 17.691, et seq., is
designed to ensure that farmers, ranchers, and handlers are free to join together voluntarily
into cooperative associations that will bargain for and market agricultural commodities.
Under this law, milk producers, poultry growers, or livestock producers could join
together in an association to market and bargain for sales of their animals and animal
products. The Act’s stated purpose is to establish standards of fair practices required by
handlers and producers in their marketing and bargaining dealings in agricultural products
and to encourage settlement of disputes between handlers and producers. Minn. Stat.
§ 17.692.

A. Marketing and Bargaining Association

This law establishes a procedure by which an association of producers that intends to
bargain for the sale of the agricultural commodities of its members can obtain
accreditation from the Commissioner of Agriculture to be the official bargaining agent for
producers in the bargaining unit area identified. Once accredited, the association
establishes a bargaining committee that will be association’s exclusive agent to negotiate
with handlers for the sale and marketing of the agricultural commodity. Minn. Stat.
§ 17.695.

B. Bargaining Procedures, Mediation, and Arbitration

The law also sets out procedures to be followed for negotiation between the association
and handlers regarding terms and conditions of trade of agricultural commodities. Minn.
Stat. § 17.697. These procedures include informational exchanges between handlers and
the bargaining association, mediation, and binding arbitration. Factors to be considered in
mediation and arbitration of disputes are outlined at Minn. Stat. § 17.698.

C. Unfair Practices

Unfair practices of handlers and associations are detailed at Minn. Stat. § 17.696. Handlers
are prohibited from engaging practices such as coercing producers not to join an
association; discriminating against producers with respect to price, quantity, quality, or
other terms of purchase of agricultural commodities due to membership or contract with
an association; paying anything of value to producers to induce them to refuse of cease to
belong to an association; circulating unsubstantiated reports about the finances or
management of the association; etc. Minn. Stat. § 17.696, subd. 1. Similarly, associations
are prohibited from engaging in unfair practices such as coercing a producer to join an
association; entering into a contract that discriminates against a producer represented by
that association; coercing a handler from breaching or canceling a contract with an
association or a producer; circulating unsubstantiated reports about finances or
management of associations or handlers; etc. Minn. Stat. § 17.696.

D. Enforcement
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The Commissioner of Agriculture may receive and investigate complaints of violations of
this Act. Procedures for administrative hearing on alleged violations made by the
Commissioner are outlined at Minn. Stat. § 17.70. As a result of such hearing, a violating
party may be ordered to cease the violation and order other affirmative actions to
effectuate the policies of the Act. The Commissioner may also request that the attorney
general seek injunctive relief from a district court. Id.

XIII. MINNESOTA PACKERS AND STOCKYARDS ACT (Minn. Stat. §§ 31B.01, et seq.)

The Minnesota Packers and Stockyards Act regulates some activities of livestock packers,
stockyards, livestock marketing agencies, and dealers. Minn. Stat. §§ 31B.02-.06.

A. Reporting Requirements

Packers, stockyard owners, market agencies, dealers and grain and feed businesses with
livestock contracts are required to file with the Minnesota Commissioner of Agriculture a
copy of the annual report required by the federal Packers and Stockyards Administration
and any additional information required by the Commissioner. Packers must also file
annually the maximum capacity of each of the packer’s packing plants and copies of each
contract entered into with a livestock producer for the purchase of or contracting of
livestock. Minn. Stat. § 31B.03.

B. Prompt Payment for the Purchase of Livestock

The Minnesota Packers and Stockyards Act requires that packers promptly pay for the
purchase of livestock. Packers, marketing agencies, or dealers purchasing livestock must
pay the seller or the seller’s representative the full amount of the purchase price by the
next business day following purchase of the livestock and transfer of its possession. For
purchases of livestock for slaughter on a carcass or grade and yield basis, payment must be
made to the seller by the end of the business day following determination of the purchase
price. However, the law does allow that the parties may agree in writing to other terms for
effecting payment, so long as they comply with rules passed by the Commissioner and are
reflected in the records of the market agency, dealer, and/or purchaser. Delays or attempts
to delay payment for livestock beyond the normal period for payment is and “unfair
practice” in violation of the Act. Minn. Stat. § 31B.04.

C. Penalty for Packer Failure to Fulfill Contract to Purchase Livestock

Packers are subject to suspension or revocation of their license if they commit orally or in
writing to buy more livestock than the packer’s plant can process and cannot fulfill the
commitment to the producer within 30 days of the delivery date in the contract. Minn. Stat.
§ 31B.05.

D. Accounting Requirements for Contract Livestock Feeding
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Hog, cattle, sheep, and dairy processors with annual sales greater than $10 million are
required to conduct all financial transactions for contract livestock feeding operations
through a separate and exclusive bank account. This back account is subject to audit and
inspection by the Commissioner of Agriculture. Grain and feed businesses with annual
sales greater than $10 million must also meet these requirements for contract feeding of
hogs, cattle, sheep, or dairy cows. Minn. Stat. 31B.06.

XIV. LIVESTOCK PRICE AND CONTRACT REPORTING (Minn. Stat. § 31B.07)

Many livestock producers have been complaining that there is not sufficient information
reported publicly regarding prices and terms of purchase of livestock to allow them to
make informed decisions about marketing their animals for slaughter. In 1999, the
Minnesota Legislature enacted mandatory price reporting laws for livestock packers. The
new statutory provisions require both a daily report and quarterly reports. Minn. Stat.
§ 31B.07.

A. Daily Reports

Packers must report daily detailed price and purchase term information to USDA’s
Agricultural Marketing Service and to Minnesota’s commissioner of agriculture. At the
close of each business day packers must report all prices paid for livestock under contract
and through cash market sales during that business day. Minn. Stat. § 31B.07, subd. 1.
These reports must include:

(1) the amount of the base price and a description of the formula used to establish that
base price;

(2) a description of the types and amount of any premiums or discounts including but
not limited to quality characteristics, grade and yield, volume, early delivery, percent
lean, and transportation or acquisition cost savings to the packer; and

(3) the base on which payment was made including live-weight, carcass weight, or
value in the meat.

Minn. Stat. § 31B.07, subd. 1(a).

The commissioner of agriculture is required to make the information reported in the
packers’ daily reports available to the public, through electronic means, on the day
succeeding the day covered by the reports. Minn. Stat. § 31B.07(a)(3). The statute
prohibits publication of report information in a form that would identify the parties to the
transactions, identify the packer submitting the report, or describe propriety information.
Minn. Stat. § 31B.07, subd. 1(b).

B. Quarterly Reports

Packers are also required to file quarterly reports with the commissioner of agriculture
within 10 days of the close of each calendar quarter. Minn. Stat. § 31B.07, subd. 2. The
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quarterly report must include “copies of each type of marketing agreement, contract, and
joint venture agreement used by the packer to procure slaughter livestock from producers
during the previous calendar quarter.” Minn. Stat. § 31B.07, subd. 2(a). The commissioner
must publish a summary report of the contract terms and prices offered by packers during
the previous calendar quarter, within 15 days of receipt of the quarterly reports. Minn.
Stat. § 31B.07, subd. 2(b).

C. Termination of Reporting Requirements

If the federal government develops a price reporting program for packers that “is at least
as comprehensive” as the state provisions, the state reporting requirements will end within
30 days. Minn. Stat. § 31B.07, subd. 3.

D. Legislation and Litigation in Other States

During the 1999 legislative sessions, South Dakota, Nebraska, and Missouri passed laws
similar to Minnesota’s law requiring packers to report details about prices and contract
terms for slaughter livestock purchases. In addition to the price reporting provisions, these
other states’ Acts also attempted to prohibit discrimination among producers in prices paid
for slaughter livestock. The South Dakota Act was challenged in the United States District
Court for the District of South Dakota. On July 26, 1999, the court issued a decision
holding that the provisions of the Act prohibiting discrimination in prices paid among
producers was unconstitutional because it violated the Dormant Commerce Clause by
affecting interstate commerce. All reporting provisions tied to the prohibition against
discrimination in pricing were also struck down as unconstitutional. However, provisions
exclusively involving price and contract term reporting were upheld. See American Meat
Institute and John Morrell & Company v. Barnett, Civ. 99-0317 (Dist. of S.D., July 26,
1999).

E. Federal Mandatory Price Reporting

In response to pressures created by several states which passed laws mandating that
packers report details of prices and contract terms for purchases of slaughter livestock,
Congress is considering bills that would establish national mandatory price reporting
standards. The political climate is such that it is likely that Congress will pass some form
of mandatory price reporting legislation within the next year. Just before Congress’s
August 1999 recess, the Senate Committee on Agriculture, Nutrition, and Forestry
reported out a mandatory price reporting bill. This bill has gone the furthest in the
legislative process. It provides for detailed mandatory price reporting for beef, hog, and
sheep slaughter. The provisions are different for the different species.

XV. AGRICULTURAL PRODUCTION CONTRACT STUDY AND REPORT
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In 1999, the state legislature mandated that the commissioner of agriculture study the
“current and projected impacts of increasing amounts of livestock, poultry, and specialty
crops produced under contracts with processors, and the effect of contract production on
access to competitive markets for producers who choose not to produce under contract.”
Section 205(a) of Act of May 25, 1999, Chapter 231, 1999 Minn. Sess. Laws, Section 205.
By February 15, 2000, the commissioner is required to report findings of the study,
including any recommendations for changes in laws, to the agriculture committees of the
Minnesota House and Senate. Id.

XVI. PROHIBITION AGAINST PRICE DISCRIMINATION IN PURCHASE OF FARM PRODUCTS
(Minn. Stat. §§ 17.14, et seq.)

Under Minnesota law it is unlawful for any person engaged in the business of buying farm
products to discriminate between different sections, localities, communities, or cities, or
between persons in the same community, in this state, by purchasing farm products at a
higher price or rate in one locality or from one person who is paid for farm products of the
same kind, quality, and grade purchased from another person or locality, unless the price
differentials meet specified criteria. Paying different prices is not unlawful discrimination
if the differential in price reflects reasonable costs of transportation. It is also not unfair
discrimination to pay a price equal to that actually paid on the same day by a bona fide
competitor if such price is paid in good faith effort to meet such competition. Minn. Stat.
§ 17.15.

“Farm products” for purposes of this anti-discrimination in pricing provision include
“butter, milk, cream, butterfat, cheese, other dairy products, honey eggs. poultry, poultry
products, perishable fresh fruit and vegetable, and all livestock and products of livestock
such as wool, mohair, hides, and meats.” Minn. Stat. § 17.14, subd. 3.

The Commissioner of Agriculture has the authority to investigate complaints of violations
of this provision. If the Commissioner believes that grounds exist, he can bring an action
in court on behalf of the state to enforce this provision. A court finding a violation by a
corporation can revoke the authority of the corporation to do business in this state. Minn.
Stat. § 17.17. Any prosecuting officer or interested party may also bring civil or criminal
proceedings to enforce the law. Minn. Stat. § 17.18.

XVII. FEEDLOT AND MANURE MANAGEMENT ADVISORY COMMITTEE (Minn. Stat.
§ 17.136)

The commissioners of agriculture and pollution control agencies were required to establish
a feedlot and manure management advisory committee “to identify needs, goals, and
suggest policies for research, monitoring, and regulatory activities regarding feedlot and
manure management.” Minn. Stat. § 17.136(a). The make-up of the committee is set out at
Minn. Stat. § 17.136(b). The advisory committee is to be consulted by the pollution
control and agriculture commissioners during the development of any policies, rules, or
funding proposals or recommendations relating to feedlots or manure management and on
establishing a list of manure management research needs and priorities. Minn. Stat.
§§ 17.136(d) and (e); see also Minn. Stat. § 17.138, subd. 1. In consultation with the
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advisory committee, the commissioners of agriculture and pollution control are also
required to develop voluntary best management practices for odor control of feedlots.
Minn. Stat. § 17.138, subd. 3.

XVIII. SUSTAINABLE AGRICULTURE (Minn. Stat. § 17.114)

Sustainable agriculture programs will also impact the development of animal agriculture in
the state. Pursuant to Minnesota Statute § 17.114, the commissioner of agriculture is
required to “investigate, demonstrate, report on, and make recommendations on the current
and future sustainability of agriculture in this state.” For purposes of this section of the law
“sustainable agriculture” is defined as representing “the best aspects of traditional and
modern agriculture by using a fundamental understanding of nature as well as the latest
scientific advances to create integrated, self-reliant, resource conserving practices that
enhance the enrichment of the environment and provide short- and long-term productive
and economical agriculture.” Minn. Stat. § 17.114, subd. 2(a).

The commissioners duties include: (1) establishing a clearinghouse and providing
information educational opportunities, and other assistance about sustainable agricultural
techniques, practices and opportunities; (2) surveying producers and organizations to
determine information and research needs on sustainable techniques; (3) demonstrating the
on-farm application of sustainable practices; coordinate state agencies efforts on
sustainable agriculture; (4) directing the programs of the department so as to work toward
sustainability of agriculture in the state; (5) information agencies of how state or federal
program could utilize and support sustainable agricultural practices; (6) working with
farmers, University of Minnesota and other organizations to identify opportunities and
assure coordination and avoid duplication of state agency efforts regarding research,
teaching and extension work on sustainable agriculture; and (7) reporting to the
environmental quality board (EQB) and the legislative water commission every even-
numbered year. Minn. Stat. § 17.114, subd. 3(a).

The report to the EQB and the legislative water commission are spelled out at Minn. Stat.
§ 17.114, subd. 3(b).

The commissioner of agriculture is also required to establish a sustainable agriculture
advisory committee to assist him in carrying out his duties. “The committee must include
farmers, higher education representatives with expertise in sustainable agriculture,
officials from other state agencies, representatives from the agricultural utilization
research institute, private sector agricultural professionals, and representatives from
environmental and agricultural interest groups.” Minn. Stat. § 17.114, subd. 3a.

XIX. MARKET CHAMP (Minn. Stat. § 17.987)

Market Champ, Inc. was established as a nonprofit public corporation under Minn. Stat.
317A for the purpose of transferring high quality genetic material from the University of
Minnesota to family farmers of the state to enhance the state’s economic growth and
competitiveness of family farmers. Minn. R. 17.987, subd. 1. Market Champ is neither a
state agency nor an entity within the university of Minnesota.
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The duties of Market Champ, Inc. are to:

(1) encourage family farmers to use the highest quality swine genetics;

(2) facilitate the transfer of the latest swine genetic research and technology
information and materials from the University of Minnesota and other sources to
family farmers;

(3) assist family farmers to market the swine they produce;

(4) develop a system for tracking family farmers' products through the processing,
meat packing, and marketing system to determine the market value of the genetic
technology;

(5) provide genetic testing, counseling, and assistance in genetic decisions to identify
new market developments and capture value-added opportunities;

(6) provide centralized testing services with regional technology transfer specialists;

(7) secure access to new genetic tests and services for all Minnesota producers
through licensing agreements; and

(8) assist family farmers who do not otherwise have access to high quality genetic
technologies.

Minn. Stat. § 17.987, subd. 2.

The make-up of the board of directors is described at Minn. Stat. § 17.987, subd. 3. Bylaw,
article of incorporation, audit, and report requirements are contained in subds. 4, 5, 6, and
7, respectively. Subdivision 8 provides that the board of directors of Market Champ, Inc.
expires on June 30, 2003.

XX. LOAN PROGRAMS (Minn. Stat. § 17.117)

There are several state programs to loan money to farmers that impact the availability of
credit for animal agriculture operations. Some examples of these loan programs are
described below.

A. AGRICULTURE BEST MANAGEMENT PRACTICES LOAN PROGRAM (Minn. Stat.
§ 17.117)

The purpose of the Agriculture Best Management Practices Loan Program “is to provide
low or no interest financing to farmers, agriculture supply businesses, and rural
landowners for the implementation of agricultural best management practices.” Minn. Stat.
17.117, subd. 1. This program requires the commissioner of agriculture to implement a
program “ to make loans to local units of government, federal authorities, lending
institutions, and other appropriate organizations who will in turn provide loans to
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landowners and businesses for facilities, fixtures, equipment, or other sustainable practices
that prevent or mitigate sources of nonpoint source water pollution.” Minn. Stat. § 17.117,
subd. 2. Details of the authorized program are spelled out at Minn. Stat. § 17.117, subds.
1-17.

B. SHARED SAVINGS LOAN PROGRAM (Minn. Stat. § 17.115)

Minn. Stat. § 17.115 establishes the shared savings loan program “to provide loans that
enable farmers to adopt best management practices that emphasize sufficiency and self-
sufficiency in agricultural inputs, including energy efficiency, reduction in petroleum and
chemical inputs, and increasing energy self-sufficiency of agricultural producers. Minn.
Stat § 17.115, subd. 1. The loan must provide for purchase of new or used machinery,
installation of equipment, and projects that reduce or make more efficient farm energy use.
The loans must be made to Minnesota residents who engage in farming and may not
exceed $15,000 per individual or $75,000 for loans to five or more individuals on joint
projects. Minn. Stat. § 17.115, subd. 2. Procedures for awarding the loans is covered by
subdivision 3.

C. FAMILY FARM SECURITY LOAN PROGRAM (Minn. Stat. § 41.51 et seq.)

The legislature established the family farm loan security program in order to aid farmers in
obtaining credit for the acquisition of farm real estate. Minn. Stat. § 41.51. The family
farm security program provides state money in guarantees of loans made by lenders
according to this chapter.

A family farm security loan is a loan secured by a first real estate mortgage. In the case of
a seller-sponsored loan, it is a loan secured either by a real estate mortgage evidenced by
one or more notes or secured by a contract for deed. The loan must be used for acquisition
of farmland and will be guaranteed by the state. Minn. Stat. § 41.52, subd. 5. Farmland
means land capable of supporting commercial production of agricultural crops, livestock
or livestock products, poultry products, milk or dairy products, or fruit of horticultural
products. Minn. Stat. § 41.52, subd. 6.

Procedures for applying for and approval of these loans are contained at Minn. Stat.
§ 41.56. Terms of the loans are included in Minn. Stat. § 41.57. Seller-sponsored loan
authorization is at Minn. Stat. § 41.58. Sale or conveyance of the land subject to the loan is
covered by Minn. Stat. § 41.59.

D. Rules for Loan and Financial Assistance Programs

State rules relating to various loan programs that may be available for animal agriculture
production, processing, and marketing are found at Minn. R. 1580 (Agricultural Loans),
Minn. R. 1587 (Financial Assistance Program), Minn. R. 1589 (Small Business
Development Loan Program), Minn. R. 1650 (Beginning Farmer and Agricultural
Improvement Loans), Minn. R. 1651 (Rural Finance Authority Seller-Sponsored Loan
Participation Program), Minn. R. 1652 (Rural Finance Authority Agricultural Business
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Enterprise Loans), and Minn. R. 1656 (Rural Finance Authority Value-Added Agricultural
Product Loan Program).

E. Further Research Suggestion

The limited resources provided for this literature review did not allow for an exhaustive
study of all state and federal loan and grant programs that may be available for livestock,
dairy, and poultry producers or businesses that deal with marketing and processing of
livestock, dairy, and poultry. Because access to capital is extremely important in animal
agriculture and the structure of government programs that are designed to fill in the gaps
of private capital sources can play a key role in encouraging certain types of animal
agricultural production, processing, and marketing, we recommend that further research on
grant and loan programs be conducted.

XXI. STATE TAX LAWS (Minn. Stat. § 272.02)

State tax laws will likely impact how animal agriculture develops in this state. One
example of a state tax law that impacts animal agriculture is the provision that exempts
from taxation personal and real property that is “used primarily for the abatement and
control of air, water, or land pollution.” Minn. Stat. § 272.02, subd. 1(9). There are
restrictions on personal and real property for which such tax exemption can be claimed
contained in this statutory provision. Large amounts of the capital investment in large
confined animal feeding facilities is tied up in manure and litter disposal system (pits,
lagoons, etc.), and would be taxable but for the pollution exemption. This tax exemption
may give large confinement facilities a tax advantage that is not available to smaller
facilities that pasture animals and use much less equipment to handle animal waste.

A. Need for Additional Research

Because the authors of this report are not tax experts and tax laws are very difficult to
interpret, one area of additional research that we would recommend is how state and
federal tax laws impact the development of animal agriculture.

XXII. MINNESOTA DEPARTMENT OF AGRICULTURE INSPECTION, LICENSING, AND

LABELING LAWS (Minn. Stat. ch. 31, 31A, and 32; Minn. R. 1510, 1525, 1530, 1535,
1540, 1545, and 1555)

The Minnesota Department of Agriculture is responsible for administering and enforcing
many inspection, labeling, and licensing provisions that impact animal agriculture. These
programs include the Meat Inspection Program at Minn. Stat. §§ 31A.01-.31, which was
amended in the 1999 legislative session to incorporate poultry into the existing meat and
meat food product inspection provisions. See 1999 Session Laws, ch. 231, §§ 58-64. The
meat inspection rules are found at Minn. R. 1540. Other meat and poultry industry rules
are found at Minn. R. 1545. Livestock and poultry importation rules are at Minn. R. 1700.
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The various statutory provisions on dairy issues administered and enforced by the
Minnesota Department of Agriculture are found Minn. Stat. §§ 32.01-.75. These
provisions address licensing of milk and cream testers; dairy planning, licensing, and
inspection; prohibitions in discrimination by purchasers of dairy products: dairy industry
records and related regulatory programs: butter and cheese standards; frozen dairy
products; and restrictions on certain dairy trade practices. Minnesota Statutes § 32.21
entitled “adulterated dairy products” is the statutory provision that prohibits the sale of
adulterated milk products and establishes penalties for violations of these standards. The
dairy division rules of the Minnesota Department of Agriculture are found at Minn. R.
1525. The milk and milk products standards rules are at Minn. R. 1530. Rules relating to
cheese and cheese products are found at Minn. R. 1535.

The various statutory provisions related to the food processing and distribution provisions
are administered and enforced by the Minnesota Department of Agriculture are found at
Minn. Stat. §§ 31.001-.96. The provisions of Chapter 31 that most directly relate to animal
agriculture include §§ 31.53, 31.54, 31.56, and 31.58, which deal with inspection,
violation, and penalty provisions for processing plants and places of business where
animal and poultry slaughtering, packing, and processing are done. Minnesota Statutes
§ 31.101, subd. 10, was amended in the 1999 legislative session to incorporate federal
regulations in effect on January 1, 1999, as provided in the Code of Federal Regulations,
Title 9, part 301, et seq., as part of the meat and poultry rules of the state. See 1999 Minn.
Session Laws, ch. 231, § 55. This chapter of the statutes also addresses fair packaging and
food labeling provisions for consumer food products at Minn. Stat. §§ 31.103, 31.104, and
31.12. The specific meat and poultry provisions of the food laws are found at Minn. Stat.
§ 31.60-.633. Organic food and certification provisions are found at Minn. Stat. §§ 31.92-
.96. The general food rules and the food definition and standards rules are found at
Minn. R. 1550 and 1555.

The Minnesota Department of Agriculture also administers and enforces commercial feed
laws which include licensing, labeling, misbranding, adulteration, prohibited acts, and
inspection provisions. Minn. Stat. §§ 25.01-.47. The commercial feeds rules are at
Minn. R. 1510.1930-.2220.

FEDERAL LAW

I. THE CLEAN WATER ACT (33 U.S.C. §§ 1251, et seq.; 40 C.F.R. § 122.1, et seq.; 40
C.F.R. §§ 412.10, et seq.; 40 C.F.R. § 123.25)

A. The Statute

The federal Clean Water Act defines a “point source” to include “concentrated animal
feeding operations.” 33 U.S.C. § 1362(14). The Act prohibits a point source from
discharging a pollutant into waters of the United States except in compliance with, among
other things, a National Pollution Discharge Elimination System (NPDES) permit.
33 U.S.C. § 1311(a).
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B. The Rules

The agency administering the Clean Water Act as it applies to feedlots is the United States
Environmental Protection Agency (EPA).

1. National Pollution Discharge Elimination System Permit Rules

The general rules controlling NPDES permits are at 40 C.F.R. Part 122, subpt. A. This
section provides that “[t]he NPDES program requires permits for the discharge of
‘pollutants’ from any ‘point source’ into ‘waters of the United States.’” 40 C.F.R.
§ 122.1(b). “The terms ‘pollutant,’ ‘point source’ and ‘waters of the United States’ are
defined in § 122.2.” Id. The “point source” definition includes “concentrated animal
feeding operation.” The term “pollutant” includes “biological materials” and “agricultural
waste discharged into waters.” “Waters of the United States” is defined very broadly and
includes even interstate waters including interstate wetlands, intrastate lakes, rivers,
streams (including intermittent streams), mudflats, wetlands, sloughs, prairie potholes, and
wet meadows, the degradation of which could affect interstate or foreign commerce. For
these purposes interstate commerce is also defined very broadly. 40 C.F.R. § 122.2.

2. Animal Feeding Operation and Concentrated Animal Feeding Operation
Definitions

Section 122.23 of the EPA rules makes it clear that certain “animal feeding operations”
and “concentrated animal feeding operations” are subject to the NPDES permit program.

“Animal feeding operation” means “(1) a lot or facility . . . where the following conditions
are met: (i) Animals . . . have been, are, or will be stabled or confined and fed or
maintained for a total of 45 days or more in any 12-month period and (ii) Crops,
vegetation forage growth, or post-harvest residues are not sustained in the normal growing
season over any portion of the lot or facility. (2) Two or more animal feeding operation
under common ownership are considered, for the purposes of this regulations, to be a
single animal feeding operation if they adjoin each other or if they use a common area or
system for disposal of wastes.” 40 C.F.R. § 122.23 (b)(1) and (2).

“Concentrated animal feeding operation means an ‘animal feeding operation’ which meets
the criteria in appendix B of this part, or which the director designates under paragraph (c)
of this section.” 40 C.F.R. § 122.23(b)(3). Case-by-case designations of operations as
“concentrated animal feeding operations” are controlled by 40 C.F.R. § 122.23(c).

The criteria for establishing whether an operation is a concentrated animal feeding
operation for purposes of the NPDES program are contained at Appendix B to 40 C.F.R.
pt. 122. This appendix provides:

Animal feeding operation is a concentrated animal feeding operation for purposes of
§122.23 if either of the following criteria are met:



Literature Summary for the GEIS on Animal Agriculture                    UNIVERSITY OF MINNESOTA

C-48

(a) More than the number of animals specified in any of the following categories are
confined:

n 1,000 slaughter steers and heifers;
n 700 mature dairy cattle (whether milked or dry cows);
n 2,500 swine weighing over 55 pounds;
n 500 horses;
n 10,000 sheep;
n 55,000 turkeys;
n 100,000 laying hens or broilers when facility has unlimited continuous flow watering
systems;
n 30,000 laying hens or broilers when facility has liquid manure handling systems;
n 5,000 ducks, or
n 1,000 animal units; or

(b) More than the following number and types of animals are confined:

n (1) 300 slaughter or feeder cattle,
n (2) 200 mature dairy cows (whether milked or dry cows),
n (3) 750 swine each weighing over 25 kilograms (approximately 55 pounds),
n (4) 150 horses
n (5) 3,000 sheep or lambs,
n (6) 16,500 turkeys,
n (7) 30,000 laying hens or broilers (if the facility has continuous overflow watering),
n (8) 9,000 laying hens or broilers (if the facility has a liquid manure handling system).
n (9) 1,500 ducks, or
n (10) 300 animal units:

and either one of the following conditions are met: pollutants are discharged into
navigable waters through a manmade ditch, flushing system or other similar man-made
device; or pollutants are discharged indirectly into waters of the United States which
originate outside of and pass over, across, or through the facility or otherwise come into
direct contact with the animals confined in the operation.

Provided, however, that no animal feeding operation is a concentrated animal feeding
operation as defined above if such animal feeding operation discharges only in the event of
a 25-year, 24-hour storm event.

40 C.F.R. pt. 122, Appendix. B. This last provision establishes an exception to the
definition of a concentrated animal feeding operation for purposes of NPDES program for
those operations that discharge only in a 25-year, 24-hour storm event.

3. Zero Discharge and 25-year/24-hour Rainfall Exception

The EPA rules controlling feedlots as point sources are at 40 C.F.R. pt. 412. These rules
establish a zero discharge effluent limitation standard for all feedlots covered by the rules
with one exception, known as the 25-year/24-hour rainfall event. 40 C.F.R. § 412.13.
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These rules prohibit any discharge of process waste water pollutants into navigable waters.
40 C.F.R. § 412.12(a). The 25-year/24-hour rainfall event exception to this zero discharge
standard allows that “process waste pollutants in the overflow may be discharged to
navigable waters whenever rainfall events, either chronic or catastrophic, cause an
overflow of process waste water from a facility designed, constructed and operated to
contain all process generated waster plus the runoff from a 25-year, 24-hour rainfall event
for the location of this point source.” 40 C.F.R. §§ 412.13(b) and 412.15(a).

4. Process Waste Water Definition

“Process waste water” under these rules means “any process generated waste water and
any precipitation (rain or snow) which comes into contract with any manure, litter or
bedding, or any other raw material or intermediate or final material or product use in or
resulting from the production of animal or poultry or direct products (e.g. milk, eggs).
40 C.F.R. § 412.10(c). The term “process generated water” as used in these rules means
“water directly or indirectly used in the operation of a feedlot for any or all of the
following: spillage or overflow from animal or poultry watering systems; washing,
cleaning or flushing pens, barns, manure pits or other feedlot facilities; direct contact
swimming, washing, or spray cooling of animals; and dust control.” 40 C.F.R.
§ 412.10(d).

5. Size of Feedlots Covered

These rules establishing a zero discharge effluent limitation apply to feedlots that are as
large or larger than the following:

1,000 slaughter steers and heifers; 700 mature dairy cattle (whether milkers or dry cows);
2,500 swine weighing over 55 pounds; 10,000 sheep, 55,000 turkeys; 100,000 laying hens
or broilers when facility has unlimited continuous flow watering systems; 30,000 laying
hens or broilers when facility has liquid manure handling systems; 500 horses; and 1,000
animal units from a combination of slaughter steers and heifers, mature dairy cattle, swine
over 55 pounds and sheep.

40 C.F.R. § 412.10. According to these rules, if any feedlot that meets these criteria
discharges any pollutant into a water of the U.S. as defined by the rules, in less than a 25-
year/24-hour rain event it has violated the rules implementing the Clean Water Act.

6. State Agency Implementation of NPDES Program

The procedures for EPA to approve a state program implementing the NPDES permit
program are contained at 40 C.F.R. § 123.25. These rules require that for state programs to
be approved by EPA they must have the legal authority to implement program consistent
with EPA rules including 40 C.F.R. § 122.23 dealing with concentrated animal feeding
operations. Under these rules the state approved programs need not implement provisions
identical to the listed EPA program rules. Implemented provisions must, however,



Literature Summary for the GEIS on Animal Agriculture                    UNIVERSITY OF MINNESOTA

C-50

establish requirements at least as stringent as the listed EPA rules. States may impose
more stringent requirements.

The Minnesota Pollution Control Agency has been authorized by EPA to implement the
NPDES permit program.

C. U.S. Department of Agriculture and U.S. Environmental Protection Agency
Unified National Strategy for Animal Feeding Operations

On March 9, 1999, the U.S. Department of Agriculture and the U.S. Environmental
Protection Agency Unified National Strategy for Animal Feeding Operations was
published. (This document may be obtained at www.epa.gov/owm/finafost.htm) This
Strategy sets out how USDA and EPA intend to address potential pollution from animal
feeding operations over the next several years.

1. Voluntary Programs for Smaller Operations

Under this Strategy voluntary programs will be the principal approach for smaller
operations that make up 95 percent of the nation’s animal feeding industry. These include
locally led conservation programs, environmental education program, and technical and
financial assistance programs.

2. Comprehensive Nutrient Management Plans

The Strategy sets a goal of developing and implementing Comprehensive Nutrient
Management Plans for all animal feeding operations by 2009. The plans are intended to
prevent or reduce runoff, through feed management, improved storage and handling of
manure, and better land management. The strategy also identifies existing and potential
new sources of technical and financial assistance to help develop and implement these
plans.

3. Two-Phase Permitting Priorities

About 5 percent of the nation’s animal feeding operations will be required to get a NPDES
permit. These include operations with more the 1,000 animal units; those which discharge
directly into waterways or have other “unacceptable” conditions; and those which
contribute significantly to the impairment of a waterbody. The Strategy sets out a two-
phase approach for permitting CAFOs (i.e. operations with over 1,000 animal units.)
Under Round One, between 2000 and 2005, it establishes that EPA and the NPDES-
authorized state programs will give top priority to issuing statewide general NPDES
permits, and where appropriate, individual permits to all CAFOs with significant manure
production (i.e., greater than 100 animal units). The general permits should be issued by
January 2000. Round One permit priorities also apply to operations with smaller than
1,000 animal units that have unacceptable conditions or cause water pollution in
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watersheds where there are aggregate water impacts from AFOs on the watershed scale.
These permits will be issued under EPA’s current regulations.

Round Two of the permitting process begin in 2005. It will incorporate any new
requirements resulting from revisions to the CAFO permitting regulations and effluent
guidelines that are to be rewritten by this time. It will involve the reissuance of general
permits for CAFOs with greater than 1,000 animal units and reissuance of individual
permits as the original 5-year period expires.

4. Comprehensive Guidance for NPDES Permits

Also, pursuant to the Strategy EPA committed to developing a comprehensive guidance on
the NPDES permitting program for both state-authorized programs and EPA-run
programs. According to the Strategy this guidance will include such things as a process for
establishing schedules for developing Comprehensive Nutrient Management Plans
(CNMP); who is required to obtain a permit; elements of a permit; types of permits;
clarification of criteria for issuing permits; specific performance measures for CNMPs
development and implementation, monitoring, and reporting (including reporting of
CNMPs for land application and their implementation, notice of discharges, and spill
repose reporting); public notice procedures for CAFOs general, watershed-specific, and
individual permits; and a mechanism for public review of and access to CNMPs.

EPA’s draft guidance document was just recently published for public comment. It is
entitled Guidance Manual and Example NPDES Permit for Concentrated Animal Feeding
Operations (Review Draft), August 6, 1999, issued by the Office of Wastewater
Management, U.S. Environmental Protection Agency. This draft guidance manual can be
obtained on the Internet at http://www.epa.gov/owm or by calling the Water Resources
Center at (202) 260-7786. Written public comments on the draft guidance manual are due
by October 25, 1999. The guidance document discusses such important topics as which
animal feeding operations and concentrated animal feeding operations must obtain an
NPDES permit; the key elements of an NPDES permit including the comprehensive
nutrient management plan, effluent limitation, land application of manure and wastewater,
record keeping and reporting requirements; and how to develop and implement a NPDES
permit for CAFOs. The guidance manual contains many tables and appendices including
the Natural Resources Conservation Service (NRCS) of the United State Department of
Agriculture’s Nutrient Management and Nutrient Management Conservation Practice
Standards, and an example NPDES permit for CAFOs. According to the NCRS draft
document, the NRCS Part 402 Nutrient Management standards may be obtained on the
Internet at http://www.nhq.nrcs.usda.gov/BCS/nutri/gm-190.html, and the Nutrient
Management Conservation Practice Standards (Code 590) may be obtained at
http://www.nhq.nrcs.usda.gov/BCS/nutri/590.html. The guidance relies on the NRCS
standards for establishing comprehensive nutrient management plans for NPDES permits.

5. Rewrite Effluent Limitation Rules for Feedlots
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EPA is under a court order to issue revised effluent guidelines for poultry and swine by
2001 and for beef and dairy cattle by 2002.

6. Rewrite NPDES Permit Regulations for CAFOs

The Strategy also provides that EPA will be rewriting its NPDES permit program
regulations as they apply to CAFOs. Some of the key issues that may be addressed in this
rewrite of the rules are establishing specific monitoring and reporting requirements for
permitted facilities; clarifying effective requirements for handling manure on-site or off-
site; clarifying when AFOs may be required to get NPDES permits; considering large
poultry operations, consistent with the size threshold for other animal sectors, as CAFOs
regardless of the type of watering or manure handling systems; requiring CAFOs to have
an NPDES permit even if they only discharge during a 25-year/24-hour or larger storm
event; and exploring alternative approaches to ensuring that corporate entities support the
efforts of individual CAFOs to comply with permits and develop and implement CNMPs.

7. Improve Compliance and Enforcement Programs

The Strategy sets out several methods for improving compliance and enforcement
programs in areas such as CAFO Compliance Assurance Implementation Plan,
Compliance Assistance, CAFO Inspections, and Information Needs for the Regulatory
Programs.

II. CLEAN AIR ACT

According to MPCA officials, industry, and environmental groups, the Clean Air Act is
not currently being used to address emissions from feedlots. There have been some initial
discussions by environmental, farm, and community groups about whether concentrated
animal feeding operations must comply with various provisions of the Act. However, there
appears to be no definitive legal analysis of if and how the Act applies to feedlots. Some
initial discussions have revolved around whether Section 112 of the Act, which establishes
the “Great Waters” program, might be used to address atmospheric deposition of nitrogen
from large-scale feedlots. North Carolina is apparently looking into atmospheric
deposition of nitrogen from feedlots into its estuaries. Another idea revolves around the
use of Section 111D of the Clean Air Act to list and then limit potential air emission
pollutants from feedlots.

The Clean Air Act provides citizens the authority to bring a civil lawsuit against “any
person who is alleged to have violated (if there is evidence that the alleged violation has
been repeated) or to be in violation of (A) an emission standard, limitation, or schedule
established under any permit issued pursuant to title V or under any applicable State
implementation plan approved by the Administrator. . . .” 42 U.S.C. § 7604(f)(4). Since it
appears that Minnesota’s hydrogen sulfide ambient air standard is included in Minnesota’s
“State implemented plan” approved by EPA, it may be possible for someone to sue under
the Clean Water Act authority for violations of this standard. The Eighth Circuit United
States Court of Appeals, which covers Minnesota, has at least once upheld citizen
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authority to sue to enforce state emissions standards or limitations included in the “State
implemented plan.” See, e.g., Save Our Health Organizations v. Recomp of Minn., 37 F.3d
at 1334 (8th Cir. 1994).

A. Further Research Needed

The lack of legal analysis of how the Clean Air Act might apply to feedlots points to an
important area needing further research. Legal research analyzing which provisions of the
Clean Air Act may impact animal agriculture would be an important part of completing
the Generic Environmental Impact Statement on Animal Agriculture.

III. PACKERS AND STOCKYARDS ACT (7 U.S.C. §§ 181, et seq.; 9 C.F.R. §§ 201.1, et
seq.)

A. The Statute

The extent to which the Packers and Stockyards Act can be used to address livestock
procurement issues in the changing structure of the livestock markets today is one of the
most hotly debated issues in animal agriculture. Many livestock producers are calling for
USDA to strengthen its regulation under the Act to prohibit or restrict packers’ ownership
of feeder livestock, use of captive supply procurement practices, discrimination between
producers on the basis size and types of livestock production operations, and concentration
of the top packing companies’ marketshare.

Congress passed the Packers and Stockyards Act in 1921 to break up the control of the
“Beef Trust” and to place controls on five large packing companies that made up that
Trust. The Act was designed to address Congress’ concern that top five packers were
manipulating markets, restricting the flow of foods, controlling the price of meat,
defrauding livestock producers and consumers, and crushing competition in the
marketplace. With several amendments since 1921, the Packers and Stockyards Act
provides a broad multi-purpose regulatory scheme reaching the livestock, poultry and
packing industries. The overall goal of the Act is to ensure competitive livestock, meat,
and poultry markets.

The Act is found at 7 U.S.C. §§ 181-229. Subchapter II regulates packers, Subchapter III
regulates stockyards and stockyard dealers, and Subchapter IV regulates live poultry
dealers and handlers. The Act is administered by USDA’s Grain Inspection and Packers
and Stockyards Administration (GIPSA). The Act gives GIPSA extremely broad
investigative, regulatory, and enforcement authority over the packing industry.

1. Current Conditions in Livestock Markets Similar to Those at Time of Enactment

Legislative history shows that the concentration levels in the beef packing industry at the
time the P&SA was enacted over 75 years ago were lower than the concentration levels
today. A 1916 Federal Trade Commission Report found that the “Big Five” packers
controlled 82.2 percent of the cattle slaughter and 76.6 percent of the calf slaughter. Today
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the top five beef packers control as much as 83 percent of the beef slaughter. Similarly,
concentration levels of hog slaughter in the top five packing companies today are again
rising to the levels that prompted the passage of the Act. According to the 1916 report, the
top five packing firms controlled 61.2 percent of the hog slaughter. Today the top four
packers control 57 percent and the top seven firms control 75 percent of the hog slaughter.
See 61 Cong. Rec. 1863 (1921), and Heffernan, Dr. William, “Consolidation in the Food
and Agriculture System: Report to National Farmers Union,” February 5, 1999, p. 17.

In the 1920’s Congress understood that concentration of market power in the hands of a
few packing firms allowed the packers to keep prices to livestock producers low while
raising prices charged for meat. We are experiencing similar trends today. Over the last
thirty years we have seen the packers’ share of the retail meat dollar more than double
while the livestock producer’s share of that meat dollar steadily decline. “Beef Price
Spread Data” Table 10—Estimated Historical Series for Beef, Choice Yield Grade 3:
Retail, Wholesale and Farm Values, Price Spreads and Farmers’ Share, USDA Economic
Research Service, Stock No. 90006.

2. Prohibition of Unfair and Deceptive Trade Practices

Packers and live poultry dealers are prohibited, with respect to livestock, meat, and meat
food products, and livestock products, from taking any of the following actions:

n Engage in or use any unfair, unjustly discriminatory, or deceptive practice or device; or

n Make or give any undue or unreasonable preference or advantage to any particular
person or locality in any respect whatsoever, or subject any particular person or locality
to any undue or unreasonable prejudice or disadvantage in any respect whatsoever; or

n Sell or otherwise transfer to or for any other packer, or any live poultry dealer or
handler, or buy or otherwise receive from or for any other packer or any live poultry
dealer of handler any article for the purpose or with the effect of apportioning the supply
between any such packers, if such apportionment has the tendency or effect of restraining
commerce or creating a monopoly; or

n Sell or otherwise transfer to or for any other person, or buy or otherwise receive from
or for any other person, any article for the purpose or with the effect of manipulating or
controlling prices, or creating a monopoly in the acquisition or, buying, selling, or
dealing in, any article, or of restraining commerce; or

n Engage in any course of business or do any act for the purpose or with the effect of
manipulating or controlling prices, or of creating a monopoly in the acquisition or,
buying, selling, or dealing in, any article, or of restraining commerce; or

n Conspire, combine, agree, or arrange with any other person (1) to apportion territory
for carrying on business, or (2) to apportion purchases or sales of any article, or (3) to
manipulate or control prices; or
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n Conspire, combine, agree, or arrange with any other person to do, or aid or abet the
doing of, any act made unlawful by subdivisions (a),(b), (c), (d), or (e) of this section.

7 U.S.C. § 192. It is this broad prohibition of packer practices that many livestock
producers argue should be interpreted and enforced by GIPSA to prohibit or restrict
packers’ ownership of feeder livestock, use of captive supply procurement practices,
discrimination between producers on the basis of size and types of livestock production
operations, and concentration of the top packing companies’ marketshare.

3. Enforcement of Prohibited Trade Practices

If the Secretary of Agriculture has reason to believe that a packer is engaged in practices
prohibited under 7 U.S.C. § 192, he has the authority for file a complaint. The charged
party has the opportunity to request a hearing on the complaint. Upon finding a violation,
the Secretary may assess a civil penalty and issue a cease and desist order. A violation of a
final order issued by the Secretary is punishable by fine, imprisonment, or both. An appeal
of the Secretary’s decision can be taken to the United States Courts of Appeals. See
7 U.S.C. §§ 193-95.

The Secretary of Agriculture has no authority to enforce the trade practices prohibitions of
7 U.S.C. § 192 against live poultry dealers.

Any person who is injured by a violation of 7 U.S.C. § 192 may bring can action in court
against the violator for full damages sustained in consequence of the violation. 7 U.S.C.
§ 209.

4. “Packer” and “Live Poultry Dealer” Definitions

The definition of “packer” is found at 7 U.S.C. § 191. Court cases have determined that
this broad definition not only encompasses the big slaughterhouses and meat packers, but
also reaches businesses that purchase processed meat for resale in substantial quantities
and nationwide supermarket chains that have central facilities that cut up carcasses and
process meat.

The definition of a “live poultry dealer” is found at 7 U.S.C. § 182(a)(10). This term
encompasses any person or business that obtains live poultry for slaughter whether
through purchase or under a poultry growing arrangement.

5. Statutory Trust for Unpaid Cash Sellers

In 1976 Congress amended the Act in an effort to ensure that livestock producers would
promptly receive full payment by adding 7 U.S.C. §§ 196 and 228b. Section 192(b)
requires that a packer with annual purchases exceeding $500,000 establish a trust fund
until full payment has been made by sellers of livestock including cattle, sheep, swine,
horses, mules and goats. Poultry sellers and contract growers are similarly protected by the
trust provisions of 7 U.S.C. § 197 which were added in 1987.
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The trust corpus is made up of livestock and all proceeds of livestock from cash sellers. To
preserve a valid claim against the trust, the unpaid seller must file written notice of
nonpayment to the packer and file such notice with the Secretary within 30 calendar days
of the final date for making payment under 7 U.S.C. § 228b, or within 15 business day of
being notified that the payment of a promptly presented check was dishonored. 7 U.S.C.
§ 196(b).

6. Prompt Payment Requirements

The Packers and Stockyards Act also provide that packers, marketing agencies, and
dealers purchasing livestock must deliver to the seller or its duly authorized agent full
payment before the close of the next business day following purchase, unless the parties
agree otherwise in writing before the purchase of, or the sale is on a grade and yield basis.
7 U.S.C. § 228b. Any delay or attempt to delay payment is an “unfair practice” under
7 U.S.C. § 228b(c). The Secretary does not have specific statutory authority to issue cease
and desist orders or to assess penalties for violations of the prompt payment provisions for
livestock. However, the Act is enforced as though such specific authority exists.

In 1987 Congress amended the Act to make live poultry dealers subject to the prompt
payment provisions. 7 U.S.C. § 228b-1. Failure of live poultry dealers to pay promptly
constitutes an unfair practice. With regard to violations of the prompt payment provisions
applying to live poultry dealers, the Secretary does have the authority to assess penalties
and issue cease and desist orders.

7. Stockyards, Marketing Agencies, and Dealers

Stockyards, marketing agencies, and dealers are also regulated under the Packers and
Stockyards Act. Essential definitions relating to the regulation of these entities are found at
7 U.S.C. § 201. Stockyards must post notices stating that they are regulated subject to the
provisions of the Act. 7 U.S.C. § 203. Upon “posting” the operator of the stockyard and all
market agencies and dealers doing business at the stockyards must register and file
schedules of rates and charges. 7 U.S.C. §§ 203, 207, and 209. Bonds are required for
most market agencies and dealers. 7 U.S.C. § 204. Marketing agencies and stockyards are
required to charge reasonable rates, respond to reasonable requests for services, operate in
a reasonable and nondiscriminatory manner, and keep appropriate records. 7 U.S.C.
§§ 201-207a. If stockyards or marketing agencies violate these requirements or engage in
prohibited practices the Secretary can issue orders, fines, activity suspensions, and rate
changes. See 7 U.S.C. §§ 204, 207, 209, 210, 211, 215, 217.

8. Records Requirements

Packers, Stockyards, market agencies, dealers, and live poultry dealers must keep record
that fully and correctly disclose all relevant business transactions. The Secretary may
prescribe the form and manner in which the records must be kept and a violation is
punishable upon conviction by a $5,000 fine or three years in prison or both.
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B. The Rules

The rules implementing the Packers and Stockyards Act are found at 9 C.F.R. § 201.1-
201.200.

1. Unfair and Deceptive Trade Practices

There are very few rules that pertain to the unfair trade practices section of the Act. The
rules that do exist are found at 9 C.F.R. §§ 201.53-201.70. These regulations expand the
statutory rules by forbidding such activities as circulation of misleading reports on market
conditions or price, use of false weights when livestock are sold on a weight basis, and
exchange of information among packers for the purpose of limiting competition. These
regulations also impose limitations on packers owning or financing selling agencies.

At recent Farm Crisis Meetings livestock producers have demanded that GIPSA issue
more stringent rules implementing the trade practices section of the Act to prohibit or
restrict packers’ ownership of feeder livestock, use of captive supply procurement
practices, and discrimination in pricing methods between producers. A formal petition for
rulemaking seeking restrictions on packer ownership of feeder cattle and use of forward
contracts and marketing agreements has been published for comment in the Federal
Register and is still under consideration by the Secretary of Agriculture. See 62 Fed. Reg.
1845 (Jan. 14, 1997).

2. Packers Ownership and Control of Feedlots

Prior to 1984, packers were prohibited from owning, financing, controlling and managing
feedlots. However, a packer could hire the services of a feedlot or have its own livestock
fed out at a feedlot. See 9 C.F.R. § 201.70a(1983). Amendments were made to these rules
in September 1984. Since that time, packer ownership or control of a feedlot is not a per se
violation of the Act. However, guidelines with respect to packers engaging in the business
of custom feeding livestock are provided in the rules. 9 C.F.R. § 203.18. These guidelines
are designed to encourage packers to take appropriate measure to eliminate conflicts of
interest in such circumstances.

3. Bond Requirements

The rules regarding market agency, dealer and packer bonds are found at 9 C.F.R.
§ 201.27-201.34.

4. Other Stockyard, Marketing Agency and Dealer Rules

Rules dealing with posting of stockyards are found at 9 C.F.R. §§ 201.5-201.6. Rules
relating to schedules of rate and charges, registration, accounts and records, services and
general issues are found at 9 C.F.R. §§ 201.5-.6, 201.10-.11, 201.43-.49, 201.71-.82, and
201.94-.99
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5. Live Poultry Dealer Rules

( The discussion is this section is taken from Roth, Randi I., “Are You Being Paid the
Right Amount?—A poultry Grower’s Guide to Getting Information About Earnings,” and
“How Much did your Birds Really Weigh?—A Poultry Grower’s Guide to Laws About
Scales,” Farmers Legal Action Report, Vol. 7, No. 3, 1992). The Packers and Stockyards
Act defines “poultry grower” as “any person engaged in the business of raising and caring
for live poultry for slaughter by another.” 7 U.S.C. § 181(a)(8). The rules implementing
the Packers and Stockyards Act require that poultry growers be given basic information
about how their pay will be computed.

a. Contracts

Poultry growers are entitled to receive a written contract that clearly specifies “all terms
relating to the payment to be made to the poultry grower.” 9 C.F.R. § 201.100(a). “All
terms relating to payment” should include all terms relating to bonuses. The law says that
the contract must include the following information:

1. The party liable for condemnations, including those resulting from plant errors.
14. The method for figuring feed conversion ratios.
15. The formula or method used to convert condemnations to live weight.
16. The per unit charges for feed and other inputs furnished by each party.
17. The factors to be used when grouping or ranking poultry growers.

9 C.F.R. § 201.100(a)(2)(I)-(V). Additionally, poultry growers have a right to receive
official United States Department of Agriculture (USDA) condemnation and grading
certificates at the time of settlement if the contract provides that USDA condemnations or
grades affect the grower’s pay. 9 C.F.R. § 201.100(c).

b. Settlement Sheets

Growers have a right to receive “a true and accurate settlement sheet (final accounting)” at
the time of settlement. 9 C.F.R. § 201.100(b). The law says that:

The settlement sheet shall contain all information necessary to compute the payment
due the poultry grower. For all such arrangements in which the weight of birds affects
payment, the settlement sheet shall show, among other things, the number of live
birds marketed, the total weight and the average weight of the birds, and the payment
per pound.

9 C.F.R. § 201.100(b). The settlement sheet should give poultry growers all information
necessary to compute both the base pay and any bonus.

c. Grouping or Ranking Sheets

Many contracts provide that a ranking system will be one of the factors used to compute
the growers’ pay. For example, some contracts say that if a grower ranks high on feed
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conversion efficiency, he or she will receive a higher price per pound for the birds.
Ranking systems make the pay formula even more complicated.

The law says that when the contract provides for payment based upon a grouping or
ranking formula:

[The company] shall furnish the poultry grower, at the time of settlement, a copy of a
grouping or ranking sheet which shows the grower’s precise position in the grouping or
ranking sheet for that period. The . . . sheet need not show the names of other growers, but
shall show the actual figures upon which the grouping or ranking is based for each grower
. . . .

9 C.F.R. § 201.100(d).

d. Scale Tickets

Poultry growers have the right to receive a scale ticket whenever their live poultry is
weighed by the company. The weight on the ticket should be machine-printed, not
handwritten. 9 C.F.R. § 201.71(b). Tickets must be issued in at least duplicate form: one
copy should be given to the grower, and the other copy should be given to the company.
9 C.F.R. § 201.49. The tickets must be serially numbered and must be used in numerical
sequence. Id.

Scale tickets must show all of the following information:

2. The name of the agency performing the weighing service.
18. The name of the live poultry dealer (the company).
19. The name and address of the grower.
20. The name or initials of the person who weighed the poultry.
21. The location of the scale.
22. The gross weight, tare weight, and net weight.
23. The date and time when the gross weight and tare weight are determined.
24. The number of poultry weighed.

9 C.F.R. § 201.49(b)(1)-(8).

If the poultry is being weighed on a vehicle scale, the scale ticket must also show the
following information.

25. The weather conditions.
26. Whether the driver was on or off the truck at the time of weighing.
27. The license number of the truck or the truck number.

9 C.F.R. § 201.49(b)(1)-(11).

e. Scales

The scales that are used to weigh poultry growers’ live poultry must be accurate. The rules
say that the scales must be “installed, maintained, and operated to insure accurate
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weights.” 9 C.F.R. § 201.71. The scales must be tested at least twice every calendar year.
9 C.F.R. § 201.72(a). A form that reports the results of each test and inspection must be
filled out in duplicate; one copy must be kept by the company, and the other copy must be
kept by the regional office of the Packers and Stockyards Administration. 9 C.F.R.
§ 201.72(b). The people who operate the scales must be qualified. 9 C.F.R. § 201.73.

f. Care and Promptness In Weighing

The rules require that the company must:

[E]xercise reasonable care and promptness with respect to loading, transporting,
holding, yarding, feeding, watering, weighing, or otherwise handling . . . live poultry
to prevent waste of feed, shrinkage, injury, death or other avoidable loss.

9 C.F.R. § 201.82(a). The rules also require that:

[T]he poultry shall be transported promptly after loading and the gross weight for
grower payment purposes shall be determined immediately upon arrival at the
processing plant, holding yard, or other scale normally used for such purposes.

9 C.F.R. § 201.82(b).

IV. ENVIRONMENTAL QUALITY INCENTIVES PROGRAM (16 U.S.C. §§ 3839aa, et seq.;
7 C.F.R. §§ 1466.1, et seq.)

The Environmental Quality Incentives Program (EQIP) is a USDA conservation program
designed to help farmers and ranchers facing soil, water, and other natural resource
concerns. EQIP is the USDA’s most comprehensive conservation plan, combining the
functions of and replacing various agricultural conservation programs and water quality
programs. 16 U.S.C. § 3839aa(1). The program’s objectives are to maximize the return on
environmental dollars spent; provide technical and financial assistance to farmers and
ranchers facing serious environmental threats to their land; assist farmers and ranchers in
complying with various federal and state environmental laws; and encourage and assist
farmers and ranchers in instituting cost-effective practices that enhance environmental
quality. 16 U.S.C. § 3839aa(2).

A. Types of Assistance and Conservation Practices

Technical assistance, cost-share payments, incentive payments and education are available
to producers who enter into contracts pursuant to this program in which they agree to
implement land management, structural, or vegetative practices. 16 U.S.C. § 3839aa-
2(a)(1). These types of assistance are defined at 7 C.F.R. § 1466.3. Structural practices are
those which involve the “establishment, construction, or installation of a site-specific
measure to conserve, protect from degradation, or improve soil, water, or related natural
resources.” 7 C.F.R. § 1466.3. Animal waste management facilities, tailwater pits, and
livestock water developments are among the examples listed. 7 C.F.R. § 1466.3.
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Producers who implement structural practices are eligible for technical assistance, cost-
share payments, and education. 16 U.S.C. § 3839aa-2(a)(2)(A). Land management
practices are practices which “require site-specific management techniques and methods to
conserve, protect from degradation, or improve soil, water, or related natural resources.”
7 C.F.R. § 1466.3. Nutrient management, manure management, and other crop
management techniques are among the example provided. 7 C.F.R. § 1466.3. Producers
who implement land management practices are eligible for technical assistance, incentive
payments, and education. 16 U.S.C. § 3839aa-2(a)(2)(B).

B. Administration

EQIP is a program of the Commodity Credit Corporation (CCC) of the USDA. The
Natural Resource Conservation Service (NRCS) and Farm Service Agency (FSA), both
agencies of the USDA, are responsible for the administration of EQIP. NRCS is
responsible for establishing policies, determining eligibility, making funding decisions,
and providing implementation and technical leadership. 7 C.F.R. § 1466.2(b). FSA is
charged with administrative procedures regarding applications, contracts, financial
matters, and performance reporting. 7 C.F.R. § 1466.2(c).

C. Eligible Areas and Producers

The law places emphasis on priority areas. Priority areas are locally-identified or state-
identified areas with particular environmental sensitivity or other significant natural
resource concerns. 16 U.S.C. § 3839aa-3; 7 C.F.R. § 1466.5. The statute and the
implementing regulations emphasize local involvement in determining priority areas.
Government agencies are to work with local work groups who are, in turn, instructed to
obtain input from private individuals and organizations when identifying priority areas.
7 C.F.R. § 1466.5(c). Technical, educational, and financial assistance under EQIP may
still be available to non-priority areas with significant natural resource concerns. 7 C.F.R.
§ 1466.5(b). Half of the program funds are to be directed at resource concerns involving
livestock production, and the other half is to be distributed among other agricultural
conservation concerns. 7 C.F.R. § 1466.4(e). A livestock-related concern is broadly
interpreted to mean any on-site or off-site environmental condition “directly related to
livestock activity or to livestock manure or waste.” 7 C.F.R. § 1466.3. Those engaged in
livestock or agricultural production are eligible for the program. Duties of producers are
listed at 16 U.S.C. § 3839aa-4. Further program eligibility requirements are described at
7 C.F.R. §1466.4.

D. Limitation on Eligibility

Producers owning or operating large confined livestock operations are not eligible for
cost-share payments to construct animal waste storage or treatment facilities. 16 U.S.C. §
3839aa-2(e)(1)(B). CCC is permitted to fund other conservation practices associated with
these large operations, as well as technical and educational assistance. 7 C.F.R. §
1466.7(b)(1). The national definition of large confined livestock operation is an operation
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with more that 1,000 animal unit equivalents. 7 C.F.R. § 1466.7(b)(1). An animal unit is
1,000 pounds of live weight of any given animal or combination of animals. 7 C.F.R. §
1466.3 “The total number of animals confined at all locations of the participant’s livestock
operation” is the relevant number of livestock for eligibility purposes. 7 C.F.R. §
1466.7(b)(1). The NRCS State conservationist, with guidance from the State technical
committee, may alter the definition of large confined livestock operation for that state.
7 C.F.R. § 1466.7(b)(2). The criteria for developing a new definition are listed at 7 C.F.R.
§ 1466.7(b)(2). Among the factors to be considered are cost-effectiveness of the facility,
producer’s ability to pay for the cost of the facility; applicable state, tribal, or local
environmental laws; characteristics of modern livestock operations; and the size of the
operation relative to other such operations in the state or region. 7 C.F.R. § 1466.7(b)(2).
Cost-effectiveness and producer ability to pay are to be emphasized in developing the
criteria to define large operations. 7 C.F.R. § 1466.7(b)(3). The Chief of NRCS must
provide approval and oversight when new definitions are proposed and implemented.
Approval rests in part on the need for consistency in the definitions used. 7 C.F.R. §
1466.7(b)(4).

E. Conservation Plan and Contract

Applicants must submit a plan of operations detailing the conservation practices that will
be implemented and the objectives to be met. 16 U.S.C. § 3839aa-5; 7 C.F.R. § 1466.6.
The plan must include the type of conservation practice(s) to be used and the type(s) of
assistance required. The plan essentially becomes the contract. 7 C.F.R. § 1466.6.
Contracts must extend at least five years, but cannot be longer than ten years in length.
16 U.S.C. § 3839aa-2(b)(2); 7 C.F.R. § 1466.21(b)(2). Cost-share payments must not
exceed 75 percent of the total cost of the practice. 16 U.S.C. § 3839aa-2(e)(1)(A);
7 C.F.R. § 1466.23(a)(1). Cost-share payments for structural practices are unavailable to
producers who participate in certain other cost-share programs on the same land.
16 U.S.C. § 3839aa-2(e)(1)(C). Cost-share and incentive payments must not exceed
$10,000 for any fiscal year or $50,000 for any multiyear contract unless the Secretary
determines that a larger sum is necessary under the circumstances. 16 U.S.C. § 3839aa-7;
7 C.F.R. § 1466.23(b). Producers are limited to one contract per tract of agricultural land
at a given time. 7 C.F.R. § 1466.21(d).

V. NUTRIENT MANAGEMENT RESEARCH AND EXTENSION INITIATIVE (7 U.S.C. § 5925a)

This section authorizes the Secretary of Agriculture, in conjunction with the National
Agricultural Research, Extension, Education, and Economics Advisory Board, to award
research and extension grants to individuals or organizations engaged in specified nutrient
management research and extension projects. 7 U.S.C. § 5925a(a). Generally, grant
recipients must match any federal funds received by providing at least an equal amount of
non-federal funds, but the Secretary has the authority to waive this requirement under
certain circumstances. 7 U.S.C. § 5925a(c).
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Among the designated projects is research relating to animal waste management and odor
control. 7 U.S.C. § 5925a(e)(1). This research must be in the nature of identifying and
developing new technologies and disseminating the results. 7 U.S.C. § 5925a(e)(1).
Another area is research conducted on water quality and aquatic ecosystems. 7 U.S.C. §
5925a(e)(2). Grants may also be extended to projects investigating animal waste and odor
management in rural areas adjacent to urban or suburban areas. 7 U.S.C. § 5925a(e)(3).
The statute also provides grants for research conducted on alternative uses of animal
waste. 7 U.S.C. § 5925a(e)(5).

VI. MILK MARKETING ORDERS AND REGIONAL DAIRY COMPACTS (7 U.S.C. § 608c; 7
C.F.R. §§ 1000-1199)

A. Federal Milk Marketing Orders

Federal Milk Marketing Orders set minimum prices that must be paid to dairy producers
for milk. Because of the structure of the pricing system included in these marketing orders
for Class I milk (milk used in fluid milk products), most Minnesota dairy producers and
dairy industry representatives believe that the orders, for many years, have discriminated
against Minnesota producers by providing unjust incentives to increase milk production in
other regions of the country and have contributed to the loss of well over 10,000
Minnesota dairy farms since 1985. An important legal challenge to the Class I milk pricing
structure, in which the minimum price for fluid milk increases with the distance of the
orders’ marketing area from Eau Claire, Wisconsin, was litigated by the Minnesota Milk
Producers Association over the last decade. See, e.g., Minnesota Milk Producers Ass’n v.
Glickman, 981 F.Supp. 1224. (Dist. of Minn. 1997); reversed at 153 F.3d 632 (8 th Cir.
1998).

The statutory authority for federal milk marketing orders is found at 7 U.S.C. § 608c. The
rules implementing the more 30 marketing orders covering various regions of the country
are located at 7 C.F.R. §§ 1000-1199. New consolidated milk marketing orders have been
published in the federal register and voted on by dairy producers across the country. These
new orders are scheduled to become effective October 1, 1999, if, as expected, the
producer vote supports these new orders. These consolidated and revised orders are being
issued in response to a directive by Congress as part of the Federal Agricultural
Improvement and Reform Act of 1996, Public Law No. 104-127, 110 Stat. 915-916,
Section 143, codified at 7 U.S.C. § 1253.

The federal milk marketing order system is extremely complex. The following is a very
brief summary of key provisions of this system as they relate to prices paid to producers.
Each milk marketing order covers a different marketing area of the country. All milk sold
within a particular order’s marketing area by handlers associated with that order must
comply with the pricing provisions of the order. The milk marketing orders set the
minimum price that handlers, those entities which buy milk from producers, have to pay
for the various classes of milk defined in the orders. Separate minimum prices are set in
the orders for each class of milk, including milk used for fluid products, milk used for soft
dairy products such as ice cream and soft cheeses, milk used for hard cheese, and milk
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used for butter and powder. The base price for each class of milk varies from month to
month according to a formula established in the orders that is designed to measure supply
and demand conditions for milk. Handlers who buy dairy products must account to the
appropriate marketing order administrator for the minimum price for all milk used in each
of the classes. The total milk receipts and the percent utilization of milk in each of the
classes are used to calculate the weighted average value of the milk distributed in each
order’s marketing area. This weighted average value is called the “blend price.” At least
the minimum blend price must be paid to all producers who deliver milk to handlers
regulated by the order, with some specific adjustments made for the handler’s location.
See 7 U.S.C. § 608c(5).

B. Regional Dairy Compacts

As part of the Federal Agriculture Improvement and Reform Act of 1996, Congress
consented to the Northeast Interstate Dairy Compact entered into among the States of
Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island and Vermont. Public
Law No. 104-127, Section 147, 110 Stat. 919, codified at 7 U.S.C. § 7256. The Northeast
Interstate Dairy Compact allows the participating states to increase the minimum price that
handlers must pay for Class I (fluid) milk, if the minimum price under the federal milk
marketing order system drops below a certain level. Many Minnesota dairy producers and
industry representatives believe that the Northeast Interstate Dairy Compact adversely
impacts Minnesota producers by providing a financial incentive for excess milk
production in the Northeast, which competes on a national market with milk produced in
Minnesota.

VII. LIVESTOCK AND DAIRY CHECKOFF PROGRAMS (Pork: 7 U.S.C. §§ 4801-4819 and 7
C.F.R. §§ 1230.1-.9; Beef: 7 U.S.C. §§ 2901-2911 and 7 C.F.R. §§ 1260.101-.640; Dairy:
7 U.S.C. §§ 4501, et seq., and 7 C.F.R. pt. 1150)

Congress established programs to provide funding for promotion, research, and consumer
information for pork, beef, and dairy products. Funding for these programs is raised by
requiring pork, beef, and dairy producers to pay either a fixed dollar amount per animal
sold or a percentage of the income from the sale of livestock and dairy products. These
mandatory programs requiring producers to pay for promotion, research, and consumer
information projects are known as checkoff programs.

Each checkoff program has its own statutory and regulatory authority. The pork checkoff
program statutory authority is found at 7 U.S.C. §§ 4801-4819 and the regulatory authority
at 7 C.F.R. §§ 1230.1-.91. The beef checkoff program authorities are found at 7 U.S.C.
§§ 2901-2911 and 7 C.F.R. §§ 1260.101-.640. The dairy checkoff program authorities are
found at 7 U.S.C. §§ 4501, et seq., and 7 C.F.R. pt. 1150). There are also checkoff
programs that apply to some crops.

Producers were allowed to vote on whether or not to continue with the initial orders
(regulations) implementing the various checkoff programs shortly after those orders where
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put into place. The beef, pork, and dairy checkoff orders were voted on by producers
during the mid- to late 1980s.

Both the authorizing statutes and the checkoff program orders (regulations) define the
types of promotion, research, and consumer information programs that may be funded
with producers’ checkoff dollars. Certain uses of checkoff funds are also explicitly
prohibited. Generally, checkoff funds may not be used for lobbying efforts. Some of the
checkoff programs describe the types of organizations that may be granted checkoff funds.

The checkoff programs require that the mandated producer payments be made either
directly by the producer or by the purchaser of the livestock or milk on behalf of the
producer to a board that administers the checkoff program. Each checkoff program has its
own administering board. This board ensures collection of the mandated producer
payments and makes decisions regarding which promotion, research, and consumer
information projects will be funded.

The checkoff programs establish significant penalties for producers who do not make the
required payments. There are administrative procedures for the assessment of these
penalties which provide for producer appeals.

The authorizing statutes for the checkoff programs also require the Secretary of
Agriculture to conduct a producer referendum to terminate or amend the checkoff program
orders if a specified number of producers request such a vote. For example, on the pork
checkoff program, a referendum must be held if the Secretary receives petitions calling for
the referendum from 15 percent of pork producers paying the checkoff. To obtain a
mandatory referendum on the beef checkoff, 10 percent of producers must sign petitions
calling for the termination or amendment referendum.

The beef, pork, and dairy checkoff programs all have come under severe criticism from
producers. Critics assert that the programs have not resulted in improved prices or market
conditions for livestock and dairy; that the organizations which receive the vast majority
of the checkoff funds do not maintain adequate separation of the checkoff-funded
programs and their policy advocacy programs; and that checkoff dollars are sometimes
used to fund promotion, research, and consumer information programs that are detrimental
to family farm producers. Petitions calling for a referendum on the termination of the pork
checkoff program were submitted to USDA in late May 1999. USDA is currently in the
process of verifying the signatures on those petitions to determine whether a termination
referendum will be conducted. Petitions calling for a referendum on the termination of the
beef checkoff program are now being circulated. Organizations sponsoring that petition
drive expect to obtain a sufficient number of beef producers’ signatures to submit the
petition request to USDA sometime in the next few months.

VIII. AGRICULTURAL CREDIT PROGRAMS

A. USDA Farm Service Agency Credit Programs (7 U.S.C. §§ 1921-2006; 7 C.F.R.
§ 1900-1999)
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USDA’s Farm Service Agency (FSA) has several Farm Loan Programs that may be
available for livestock, dairy, and poultry producers. These programs include the Farm
Ownership Loan Program through which loans are made for real estate purchases and
improvements; the Operating Loan Program through which loans are made for such
purposes as operating expenses and purchases of equipment and livestock; and the
Emergency Loan Programs in which loans are made to cover the losses caused by natural
disasters. FSA has both direct loan programs through which the agency provides loans
directly to the farmer, and guaranteed loan programs through which the agency guarantees
loans made by other lenders such as the Farm Credit System and private banks. Both the
direct loan programs and the guaranteed loan programs include loan servicing programs
that authorize restructuring of debt. The statutes authorizing the FSA lending programs are
found at 7 U.S.C. §§ 1921-2006. There are extensive regulations controlling these
programs, which are found at 7 C.F.R. §§ 1900-1999. For more detailed discussion of the
FSA farm loan programs see (FLAG, 1990) and (FLAG, 1999).

Because FSA is intended to be the lender of last resort making loans to family farmers
who cannot obtain credit elsewhere are reasonable rates and terms, there has been
significant criticism of FSA for making direct loans to or guaranteeing loans for farmers
building capital intensive large-scale livestock and poultry production facilities.

B. Farm Credit System (12 U.S.C. §§ 2001-2279aa-14; 12 C.F.R. §§ 600-650)

The Farm Credit System also makes loans to farmers and farm cooperatives. The Farm
Credit System lenders are quasi-governmental lending institutions whose programs are
overseen by the Farm Credit Administration, which is a federal government agency. The
federal statutes controlling Farm Credit System lending are found at 12 U.S.C. §§ 2001-
2279aa-14. The Farm Credit Administration Rules affecting Farm Credit System loan
programs are found at 12 C.F.R. §§ 600-650. For cites to articles providing more detailed
discussion of Farm Credit System, see “Credit Programs, Farm Credit System” below.

C. Need for Further Research on Credit and Grant Programs

The limited resources provided for this literature review did not allow for an exhaustive
study of all state and federal loan and grant programs that may be available for livestock,
dairy, and poultry producers or businesses that deal with marketing and processing of
livestock, dairy, and poultry. Because access to capital is extremely important in animal
agriculture and the structure of government programs that are designed to fill in the gaps
of private capital sources can play a key role in encouraging certain types of animal
agricultural production, processing, and marketing, we recommend that further research on
grant and loan programs be conducted.

The Farm Credit System lending practices in the livestock and poultry production sector
have recently come under increasing criticism because some believe they have emphasized
lending to producers who use large-scale capital-intensive production systems and
participate in vertically integrated marketing systems.
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QUESTION 1B: HOW EFFECTIVE ARE THESE ACTIONS IN MITIGATING

PROBLEMS OR ENCOURAGING DESIRED OUTCOMES?

The results of the literature review in answer to all of the Role of Government questions
on the  effectiveness of policies and programs were small.  The literature that was found
addressed very narrow policies.  A comprehensive study of any single area of legislation
would contribute greatly to the knowledge base.  The discussion below describes the
articles that were reviewed.  With the exception of the Edelman et al., stratified survey, the
writings are primarily observation and opinion analysis conducted by experts in the policy
fields.

In states where policies have been put in place to reduce the impact of concentrated
livestock systems on the environment, communities, and neighbors, a major outcome has
been to heighten the level of conflict between operators, owners, neighbors and regulators.
Edelman et al., (June 1999) working as a National Task Force of Extension Specialists
representing all regions of the nation, designed a survey instrument to determine the
impact policies have had across the US.  This stratified survey is a result of a project
organized under the auspices of the National Policy Education Committee.  One extension
specialist in each state was asked to contact land grant university colleagues and state
agency staff with appropriate expertise to respond to the survey.  The National Center for
Agricultural Law Research and Information is working with the Task Force to complete
the data set and verify selected information in the national database.

Survey results were not verified at this writing.  However, the summary is based on 48
states that have responded as of June 18, 1999.  The survey finds that:

n 38 states indicate that confinement animal feedlot operations are controversial in their
state;
n 39 states indicate increased incidences of conflict and attention in the media;
n 22 states indicate legislation was proposed during the past year
n 19 states indicate court action involving concentrated livestock operations; and
n 16 states have new ordinances or policies passed by local jurisdictions.

Swine, followed by dairy and chicken-broilers, are the most controversial.  The survey
provides a recent, comprehensive summary of the level of governmental oversight for
CAFOs.

Lovell and Kuch (1999) discuss the role of the Environmental Protection Agency (EPA) in
animal agriculture.  They identify, in their opinion, some of the gaps and flaws in the
present EPA policies utilized for Concentrated Animal Feeding Operations (CAFOs).
Requirements for land application of manure by CAFOs can be permitted based on the
permit writer’s best professional judgement.  As a result, permit requirements for land
applications vary from state to state and from permit to permit.  Furthermore, they point
out, that land applications by other animal feeding operations not meeting the definition of
CAFOs and by other farms obtaining manure from CAFOs are not currently subject to
regulation.
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Lovell and Kuch further state that nutrient management plans that incorporate testing of
soil and manure for nutrient levels can help determine the correct agronomic rate of
combined fertilizer and manure application.  Without such testing there is a tendency to
underestimate the value of nutrients in manure leading to over application of manure and
fertilizer.  They question if all NPDES permits should require a nutrient management plan
and if so should levels of application above crop requirements then be considered point
source discharges.  Currently most nutrient management plans focus on nitrogen.

When is comes to regulation of animal agriculture, one size does not fit all as observed by
Lovell and Kuch.  Geographic heterogeneity influences pollution problems stemming from
animal agriculture such as soil type, climate and topography, causing considerable
variability in both problems and management practices.   They suggest that types of farms
found in watersheds, including their degree of vertical integration, scale of operation and
the proximity to cropland and pasture also vary geographically and affect the use and
profitability of alternative waste management practices.   This being the case, they pose
the questions; should regulations be on an  individual farm basis (numbers and types of
animals per farm), or should regulation be based on the entire population of animals
permissible within a watershed, or perhaps on all nutrient sources within the watershed.

Lovell and Kuch summarize by addressing the debate of the role of government (in this
case EPA) by stating the question of trade-off between addressing geographic
heterogeneity in soils, climate, and animal production on one hand and accountability and
administrative feasibility on the other.  Will policies be able to assure that the people who
make the  production decisions and have access to capital bear the cost of managing the
waste that result from their location and production decisions?  What effect will
environmental regulations have on the structure of American agriculture?

Matthey and Royer (1999) looked at a Nebraska policy regulating corporations and
syndicates and the policies impact on the Nebraska hog industry.  In 1982 Nebraska
enacted Initiative 300 (I300) an initiative to regulate non-family farm or ranch
corporations and syndicates including limited partnerships.  The authors present the
hypothesis that the elimination of the corporate organizational option in Nebraska has
reduced the organizational flexibility that is available to hog farmers in other states and
that was available before I300 was passed.  They conclude that I300 has slowed but not
stopped the growth of the Nebraska hog industry and its associated economic
development.  They recognize the effects on the hog industry are not the results of a single
variable such as I300 since the initiative coincided with major technological changes in the
hog industry.

Norris and Thurow (1997) provide a discussion of the agricultural setting and
environmental problems in animal agriculture and how they affect both the economics of
livestock and the environment.  In an overview of federal, state and local policies affecting
concentrated animal feeding operations (CAFOs) they make a case for environmental
policies in animal agriculture providing little impact on the environment primarily because
of inflexibility.  They observe that EQIP forces livestock producers to follow only NRCS-
approved standard technologies for financial reasons even though research or experience
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in other countries may have greater effectiveness.  State and local policies use numbers of
animals per acre as a way to reduce the risks of excess nutrients on surface and ground
water, even though species and manure management technologies differ.  Also NPDES
policy requires that once a CAFO is designated as a point source, according to number of
animal units, it is subject to a no discharge performance standard to which no other
discharger regulated by NPDES is held.

Norris and Thurow describe the potential for flexible incentives (policies), especially at
the state and federal levels, to minimize environmental and nuisance damages from animal
agriculture and to enhance the environment.  Programs like EQIP could be used not just to
help offset farm-level costs of complying with environmental standards but also to steer
animal production to those areas which are more suitable both environmentally and
economically; and to areas in which the long-term viability of the livestock industry can be
assured with some degree of confidence

Outlaw et al.(1993) make a case that the effects of waste management regulations vary
from state to state and for different size diary systems.  This variance can affect both
structural change within the diary industry and compliance with the spirit of the provisions
of the Clean Water Act.  Associated with this restructuring will be the requirement for
increased investment.  Several options exist for government to facilitate this transition
including expanded technical assistance and education programs, investment tax credits,
federal-state cost sharing and research on alternative waste management technologies.
They emphasize the importance of minimizing risk during this change and argue that
farmers should be given flexibility in meeting water quality performance standards.

QUESTION 2A: WHAT ARE THE GOVERNMENT ACTIONS AND POLICIES OF THE

PAST, PRESENT AND FUTURE THAT RELATE TO ECONOMICS, PROFITABILITY,
SIZE AND LOCATION; AND WHAT ARE THE INTENDED AFFECTS OF THESE

ACTIONS AND POLICIES?

I. INTRODUCTION

A. Role of Government Significant

Throughout American history there has been a tradition of government support for and
involvement in agriculture. Benedict (1953) provides the standard history. For a
description of this historical role from a legal perspective, see, for a short version,
Pedersen & Meyer (1998), and for an impressive multi-volume approach Harl (updated
through 1998).

The government’s support for agriculture, already relatively large in comparison to the
government’s role in the rest of the economy, increased significantly during the Great
Depression.  Historians Finegold & Skocpol (1995), economist Pasour (1990), and public
policy analysts (Congressional Research Service, 1984) note the New Deal as a turning
point in this regard.  As noted by one public policy analyst, the United States is in
agriculture and seems unable to get out.  (Rapp, 1988).  Consequently, the amount of
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government regulation in agriculture generally, and in animal agriculture in particular, is
quite large.  The general scope of this role is summarized in legal terms by Looney (1993).
Walters (1982), a legal scholar, observes that to bring a hamburger to a table involves
some three hundred statutory federal programs.  For a more concise policy review, see
Kennedy & Visser (1990)

The literature attempting to survey the role of government is itself significant -- and is
especially prompted by writers who analyze possible reforms.  The years immediately
preceding a Farm Bill seem to spark significant amounts of analysis.  Sumner (1995)
provides such a collection from economists.  Influential academic examinations of federal
farm policy include Tweeten (1979), Knutson et al (1998), and Helmberger (1991).  For a
comparative view from the perspective of a political scientist, see Bonanno et al (1990),
Bonanno (1987), Bonanno (1991)  and from sociology, see  Gilbert & Howe (1991),
Friedman & McMichael (1989) and Buttel & Goodman (1989).  A more critical economic
academic economic view is presented by Constance  et al. (1990).

B. Rationale for Government Regulation

The reason, or rationale, for government involvement in agriculture generally can be
reduced to several frequently mentioned rationales (noted below). The rationales apply
with varying degrees of importance to animal agriculture.

Before discussing the rationales, several points should be noted.  First, several rationales
mentioned below contradict one another.  It is not surprising therefore, that the policies
themselves often seem to counteract each other.

Second, the rationale provided for farm policy does not, of course necessarily correspond
with the reason policies were created.  A large literature, typically written by political
scientists, addresses the political origins of the role of government in agriculture.  For a
recent effort see Browne (1995), and for an influential earlier analysis see Lowi (1964).

Third, discussions about the rationale for and effect of the government’s role in
agricultural, especially if the analysis is by an economist, often rest on efficiency concerns.
A number of authors are quite explicit in their view that the government should have very
little role agriculture, in particular because government almost always makes markets less
efficient. (Pasour 1990).  This type of argument can be found among other scholars --
including for example those that look at agricultural policy from a legal perspective. (Chen
1995)  While not often explicitly addressed in the literature on agricultural policy, a
number of authors, including economists, argue that markets themselves sometimes create
inefficient results, that efficiency can be defined in a number of ways, and that, ultimately,
other considerations may be more important in a particular case than efficiency.  (Kuttner,
1996; Kuttner,1989; Christy, 1996)

Fourth, in a field of writing dominated by academic experts the legitimate role that the
public views of democratic society play in determining the role of government in animal
agriculture is easily overlooked.  Much academic writing on farm policy tends to ignore
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the democratic underpinnings of any legitimate public policy.  A number of authors have
addressed the dilemma of accommodating both democratic politics and free markets.
Among the most impressive, perhaps is Schumpeter (1943, 1961).

The following are common rationales for a government role in agriculture.

1. Support of Farm Income and Prices

Agricultural policy directly regulates farm prices and income. (Knutson et al., 1998;
Looney, 1993; Wright,1995; Tweeten, 1995)  More specifically, price regulation aims to
increase both farm prices and farm income.   This support is needed, it is often argued,
because farmers face relatively unique pressures on their income. (Bonnen)  While most
commonly associated with crop policy, this aspect of farm policy also regulates some
livestock pricing, such as milk. In addition, these policies indirectly affect livestock
production, especially in the sense that farm policy affects the price of feedgrains.

Critics sometimes suggest that farm income and price support is merely an ill-advised
form of income redistribution.  (Pasour, 1990)   Such support is not justified, following
this argument, because the average income of farmers now roughly equals that of
nonfarmers, and that many farmers now earn the bulk of their income from nonfarm
sources.  At the extreme, those who farm and also rely on off-farm income are described
as not really farmers at all.  (Knutson et al., 1998)   It is notable, however, that a
substantial portion of farmers continue to live in poverty, and that low income farmers that
work off the farm to supplement their incomes continue to work an average of over 40
hours per week on the farm. (Carpenter & Roth, 1996)  For discussion of farmer poverty
see USDA (1993), Davidson (1990), and Debertin & Infanger (1989).

2. Stabilize Prices and Manage Risks

Agricultural production is notoriously unstable; so too are agricultural prices. (Knutson et
al., 1998; Collender, 1999; Wright, 1995) Much agricultural policy is aimed at reducing
the volatility in agricultural prices and income. (Tweeten, 1995; Houck, 1990)  Stability
may be used to increase prices or decrease them. Risk management is thus also an
important rationale for agricultural policy.  Federal Crop Insurance and other disaster
programs generally target crop production.  As is the case with farm income supports,
these programs have a significant indirect effect on animal agriculture.

3. Increase Agricultural Production

A large portion of farm policy has sought to increase farm production and agricultural
sales. (Knutson et al., 1998) Included in this area of policy, for example, is research and
extension, and trade policy.

4. Food Safety and Consumer Protection
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Many policies are directed at maintaining a safe food supply. (Knutson et al., 1998) USDA
policies, in particular, are important for meat production. (Looney, 1993)

5. Conservation and the Environment

Soil and water conservation and protection of the environment have been long-standing
concerns for those creating farm policy. (Knutson et al., 1998) They have become even
more important in recent decades as broader social goals affect farm policy and play an
ever increasing role in farm bill debates. (Looney, 1993; Kicks, 1996)

6. Correcting Market Failures -- Credit, Competition

A more general justification for public policies that affect farm production are those that
seek to correct market failures.(Wright, 1995; Knutson et al., 1998; Pasour, 1990) Federal
credit policies, for example, have been designed to relieve a problem of lack of credit for
agriculture.  Under this category as well are those efforts that seek to protect producers
from unfair treatment. For example, livestock producers are protected in various ways by
the Packers and Stockyards Administration, a part of USDA. (Looney, 1993)

7. Family Farming and the Structure of Agriculture

A number of agricultural policies have been justified explicitly on the basis of preserving a
family-based system of agriculture in the United States. (Looney, 1993; Wright, 1995)
Economists and those strongly influenced by economic thinking are frequently skeptical of
these concerns.(Tweeten,1995)  Chen (1995), a legal scholar, makes economic arguments
against any programs to affect the structure of agriculture.  Typical of economists may be
Knutson et al. (1998) who observe flatly that there are “too many” farmers in the United
States.  Knutson et al. (1989), Boehlje (1987), and Tweeten (1990) present representative
economics-based doubts about the merits of the arguments used to defend family-based
agriculture.

While academics tend to be skeptical about this justification, it continues to be important
to the general public. (Knutson et al., 1998).  Family farming retains broad support among
the public.  The survival and possible demise of family farming thus creates what one
historian has called a “central theme” in agricultural history.  (Kirkendall, 1984)
Sophisticated surveys show the population to favor government programs that seek to
preserve family-based agriculture. (Dalecki & Coughenour, 1992) A significant literature
also discusses the merits of maintaining family farming. (Comstock, 1987).    For a brief
view, see Hightower (1987). For a more detailed look, Berry (1977) makes a moral and
cultural case, and Strange (1988), a more populist economic case for family farming.  This
support is probably linked with a reverence for agrarianism in general.  The commitment
to and support for agrarianism has deep roots in American and western political thinking --
and can be directly contrasted to a more industrial agriculture..  (Montmarquet, 1989)  For
one of the many discussions of how to define family farming, see Mooney (1988).
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8. Other Social Concerns

Some government intervention reflects other social concerns. This includes, for example,
animal welfare statutes.  Moral and other social concerns are often the center of
agricultural disputes.  (Shepard, 1984)

C. Main Policy Areas for the Role of Government

The remainder of this document focuses on several specific areas of farm policy that create
a role for government in agriculture or that suggest important lessons for the role of
government in agriculture.  These areas are: (1) domestic farm programs; (2) conservation
and environmental programs; 3) trade policy; (4) marketing and demand expansion
programs; (5) food assistance, nutrition and safety programs; (6) credit programs; (7)
disaster assistance and risk management; (8) tax policy; (9) regulation of conduct with
animals; (10) regulation of contracts and sales; (11) corporate farming laws; (12) organic
and sustainable products and direct marketing.

In most instances government regulation means being subjected to administrative law. A
very large literature describes the rights of those subject to government regulation. For a
taste of the general way in which administrative law affects agriculture, see Kelley (1993),
Kelley (1994).

II. DOMESTIC FARM PROGRAMS

Domestic farm programs are designed to raise or stabilize farm prices and incomes.
(Knutson et al., 1989). These programs include price supports, income supports, and loan
programs, and have historically provided billions of dollars annually to farmers.  (Pedersen
& Meyer 1995; Shields & Wescott, 1998; (Innes, 1995)

There is an extensive discussion of the impacts of commodity programs, and of the 1996
Federal Agricultural Improvement and Reform Act reforms of these programs. (Wesctott
& Young 1997; Orden, Paarlberg & Roe; Zulauf et al., 1996; Watkinson & Sheely, 1996;
Shields & Wescott, 1998; (Kastens & Feathersone; Knutson et al., 1996; Orden, Paalberg,
Roe, 1996; Kelley 1997) While some viewed the 1996 FAIR Act as a major departure
from past policy, other analysts suspect that similar programs will remain in place.
(Browne, Allen & Schweikhardt 1997; Knutson et al., 1996) This discussion often
analyzes the effects of the program on crop choices, or the economic effect of the
payments themselves -- for example noting that the payments have largely been
capitalized into land values. (Schertz and Johnston, 1998)  Direct benefits to animal
agriculture producers might create similar difficulties.

Generally farm program benefits have gone to larger farms and likely have benefited
larger operations more than modestly sized farms.. (Lin et al., 1981; Goldsmith & Dissart
1998)  Along with the total cost of the programs, this may have been their most
controversial aspect.  Were similar benefits to be provided to animal agriculture producers,
the extent to which the benefits are targeted would be of prime importance. The limited
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and largely ineffective targeting of crop program payments creates administrative
difficulties for USDA (Flinchbaugh & Edelman (1995)  Tweeten & White (1995) discuss
general principles for targeting payments.    For their part, surveys suggest that farmers
tend to support a reduction in government intervention in agriculture generally, but also
believe that payments to larger operations should be reduced  so that smaller operations
would not face reductions.  (Martin et al., 1995)  For a discussion of some of the
difficulties in targeting benefits, see Summer (1990).

Typical commodity programs do not include livestock.  Thus, production flexibility
contract payments, nonrecourse marking assistance loan, and loan deficiency payments,
which amount to billions of dollars of assistance yearly, target crop production, not animal
agriculture. (Shields & Wescott 1998)  (Pedersen & Meyer 1995)

Recently, however, USDA has provided direct funds for hog producers.  In August 1999
$100 million will be distributed to producers.  This is in addition to $50 million provided
earlier in 1999.  The amount was capped at $5000 per producer and was aimed at those
operations that sold less than 2500 hogs annually.  (AP 1999).

III. CONSERVATION AND ENVIRONMENTAL PROGRAMS

Considerable government attention goes to policies that are designed to designed to
conserve or regulate natural agricultural resources and protect the environment. (Knutson
et al., 1989). For a general summary of the regulation of the use and disposal of livestock
and poultry waste from perspective of USDA, see Busfield (1990).  Some critics argue, in
fact, that conservation would be the primary purpose of farm program spending.  (Chen
1995)

Most observers agree that the role of government in the realm of environmental policy for
animal agriculture is bound to increase in the near future.  See, for example, the extensive
discussion in U.S. Senate (1997)

The present role of government in conservation and environmental protection might be
divided into the following several categories: (1) USDA programs; (2) EPA and state
regulation of animal feeding operations; (3) liability issues; and (4) other concerns.  After
these roles are discussed, the next section looks at some of the literature aiming to provide
guidance for future efforts.

A. USDA Programs

USDA programs, including those affecting animal agriculture, target conservation and
environmental concerns in a number of ways. (Davidson,1989; Ogg 1996)  USDA, for
example,  is a major source of assistance, education, and technical assistance. Programs
include Environmental Quality Inceptive Program (EQIP), Conservation Reserve Program,
Wetland Reserve Program, and Wildlife Habitat Incentive Program. A number of the main
conservation policies, for example conservation compliance, swampbuster, and sodbuster,
the Conservation Reserve Program, and the Wetland Reserve Program, tend to target crop
production, not animal agriculture.
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EQIP, established in 1996 by the FAIR Act, may be the most important of the USDA
programs. Kuch & Ogg (1996)  EQIP combined the functions of several other programs to
encourage farmer and ranchers to adopt practices that reduce environmental and resource
problems through targeted 5-10 year contracts providing education, technical assistance,
and financial assistance. Congress authorized substantial resources for EQIP and required
that half of all EQIP funds be devoted to conservation practices related to livestock
production.  The Act requires that maximum environmental benefits be achieved per dollar
spent, and also requires that large confined livestock operations be ineligible for cost-
sharing to construct animal waste management facilities. (Osborne, 1996)  The definition
of large confined livestock operation proved especially contentious for USDA.  It seems
certain that future subsidies or payments designed to address environmental problems in
animal agriculture will trigger disputes about the extent to which the subsidies should go
to large operations.

B. EPA and State Regulation

For a discussion of EPA permitting of Confined Animal Feeding Operations, see Frarey
(1993), Kelley & Maternowski (1994), Centner (1999).  For a critique that argues that it
has failed to protect water well enough, see Zaring (1996).

A summary of the Minnesota approach of permitting large hog operations from a legal
perspective is provided by Kelley (1994).  The Clean Water Act generally is analyzed in
Healy (1997).  A recent case that analyzes what is a point source for the purpose of the Act
is summarized in Mollnow (1996).

A growing literature discusses the parallel efforts of other states. In recent years
government has pursued an expansive effort to address agricultural nonpoint source
pollution, and in particular animal agriculture runoff. The main focus has been a voluntary
program intended to assist farmer in protecting environmental resources while maintaining
viable farm operations. This extensive program is summarized in Moore (1999).

A new and potentially quite restrictive program in Pennsylvania is described by Favero &
Abdalla. For an early assessment of the program in Texas, see Planned Intervention
(1993).  Regulation in Virginia is criticized as a failure in Almeida  (1998).  Wisconsin’s
efforts are described in Heil (1997).

North Carolina requires a comprehensive management plan for livestock operations. Large
producers must develop a waste management plan, attend training sessions and pass a test
to apply hog waste to land. This effort is evaluated by Pierce and Ramsey and Hoban et al.
(Feitshans, 1997).  A different author is critical of North Carolina’s effort in this regard,
and another author describes policies in North Carolina as a legal injustice that promoted
industrial swine production.  (Moran, 1999)  Failure of North Carolina to regulate well is
claimed by Burns (1996).  Furuseth (1997) argues that the rise of hog contracting in North
Carolina was actively encouraged by the state.
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For a summary of laws regulating production of pork in Iowa, North Carolina, Minnesota,
Illinois, Indian, Nebraska, Missouri, South Dakota, and Oklahoma, including permits,
water quality, odor regulation, nuisance, and enforcement, see Dummermuch (1997).

In addition, several authors have analyzed how the general US approach to agriculture
runoff compares with that of other countries. For a comparison with the United Kingdom,
for example, see Pratt et al., (1997).  For a brief summary of the environmental element of
EC agricultural policy, see Bonanno (1991).

EPA and USDA recently announced a Clean Water Action Plan.  The plan is designed to
be a “guidepost for future national water quality policy” involving a shifting policy to
emphasize control of nonpoint sources of pollution. (Ribaudo & Horan, 1998)   The new
initiative aims to work within the context of existing laws and programs.  In October 1997
EPA and USDA were instructed to develop the plan.   The plan places particular emphasis
on the management of animal waste.  EPA will use current regulatory authority to address
standards and permits for the larger animal operations. EPA and USDA are to develop a
unified national strategy to minimize the environmental risk and public health impact of
AFOs.  At present most programs are not integrated.  Feitshans & King (1999) also
analyze EPA plans

One notable aspect of the cooperation between USDA and EPA is the perception of a
significant culture difference between the two agencies when it comes to enforcement of
environmental laws for agriculture.  USDA is perceived as pro-farmer and as preferring
voluntary programs.  EPA is thought to be pro-consumer and preferring command and
control. (Torres, 1989)   There are indications, however, that USDA may be becoming a
more conservation-focused department. (Waanders, 1999)  In any case, additional
regulation at the federal level probably needs to take into account the agency that will
implement the regulatory or incentive program.

Finally, the Second Circuit has concluded that liquid manure spreading from a dairy farm
can be a point source within the meaning of the Clean Water Act.  (Concerned Areas
Residents for the Environment v. Southview Farm)

C. Liability Issues

There is a general sense that legal liability for environmental violations in agriculture is on
the rise. (Marberry, 1995; Knutson et al., 1998)  Certainly the environmental problems
associated with animal agriculture, especially concentrated livestock production, rise to a
level that can trigger legal liability.  (U.S. Senate Committee on Agriculture, 1997;
Marks,1998; GAO, 1995)  Each of the commonly discussed environmental problems
associated with animal agriculture -- including odors from facilities or lagoons or fields;
overapplication of manure, leaking lagoons or other facilities, runoff, and the like --
presents problems significant enough to allow courts to intervene.  There is also no doubt
that some neighbors are upset enough about some of the operations to pursue litigation.
For a journalistic account, see Agrinews (1998) and Blind (1999). One agricultural
historian, R. Douglas Hurt, believes the hog odor issues is the most divisive ever in
agriculture. (Smith, 1998)  For a summary of the potential legal issues involved, see Voogt
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(1998).  For an account of a recent judgment against Continental Grain, see Cornfeld
(1999).

Nuisance law, the main legal remedy in such cases, is summarized by Pedersen & Meyer
(1995).  Nuisance and other legal actions, however, have been limited somewhat by
various state Right to Farm laws. For a legal discussion of some of the relative advantages
and disadvantages of right-to-farm laws, and a discussion of the extent to which courts
have been willing to enforce the Right to Farm Laws, see Hamilton (1992), Hamilton &
Bolte (1998), DeLind (1995), Vukina et al. (1996). State governments have increasingly
looked to alter legal liability rules for livestock waste.  Some states have shown an interest
in altering these statutes in various ways.  Some Virginia programs that somewhat unique
are summarized in Richardson & Geyer (1992).  Various programs in New York law is
discussed in detail in Moore (1997).

Of particular interest is the invalidation of Iowa’s right to farm law as a violation of the
Fifth Amendment of the Untied State Constitution. The potential impact of this decision
on other states is analyzed in several places. (McEowen & Harl 1998; Hill 1997)  Such
analysis is inevitably speculative -- especially when it is applied to possible court action in
other states.  As a legal matter the action by the Iowa State Supreme Court affects only
Iowa law.

As time goes on other legal liability issues are sure to arise.  For example, as producers
increasingly contract to have waste removed to another locations, the specific legal
responsibilities in these agreements may prove to be controversial.  Such agreements are
analyzed in Kelley & Lawler (1995).

D. Cost and Effect of Environmental Regulation

Research has begun to ask the question of what environmental regulation of animal
agriculture actually costs.  Mo and Abdalla (1998) studied the extent to which
environmental regulations had an impact on hog inventory growth.  They found that the
regulations did not have a strong impact.  A study of dairies in a highly regulated region of
Florida found, however,  that costs were raised by roughly $1.15 per hundredweight.  One
interesting aspect of the Florida study is that more farmers reported a decline in the size of
the herd as a result of the regulations than an increase in the herd.  (Schmitz et al.,1995).
Other economists are working to determine a method of measuring the impact of
environmental regulations.  (Dumas & Schmitz, 1995)   Kashmanian & Rynk (1998), for
example, have examined the necessary subsidy to convince poultry growers to compost
and Westenbarger & Letson (1995) have looked at comparative costs for dealing with
animal waste under strict controls.

In theory, it is possible that production is literally limited due to environmental
regulations.  As Haley et al. (1998) observe, however, this is problem faced by all of the
major hog exporters in the world.

E. Other Future Issues
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Any number of other environmental problems might trigger a greater regulatory role by
the government.  To pick one example: some evidence indicates that livestock are a
significant source of greenhouse gases -- particularly methane. (McCall and Schneider,
1999)  An aggressive strategy to reduce these gases may dramatically affect the livestock
industry.

F. Future Regulatory Efforts

Some economists are beginning to consider the appropriate level of subsidy to use to
encourage farmers to adopt conservation practices, including manure management. These
authors tend to argue that not enough is known regarding the proper amount of subsidy.
(Cooper and Keim, 1996; Wu and Babcock, 1996; GAO)

Economists are also attempting to analyze the relative costs of environmental regulation of
animal agriculture (Goldsmith & Dissart, 1998; Westenbarger & Letson, 1995)  For
maximum effect, according to one set of economic calculations, cost sharing should target
smaller and unregulated operations in vulnerable areas to maximize water quality
improvements.  (Westenberger & Letson, 1995).  Costs for manure management plans, for
example, may be significant for dairy and broiler producers.  Problems will persist for
producers who cannot afford to make necessary improvements in waste management
technology or who produce too much waste to be handled on site.

Economists also tend to support flexibility in regulatory programs.  They note, for
example, that hog producers vary enough in their circumstances that a variety of policies
aiming to affect waste management need to be considered. (Hoag & Roka, 1995)  For
further discussion on the choice of regulatory instruments, see Keohane et al. (1998) and
for a comparison of command and control techniques versus self control see Steinzor
(1998).

G. Lessons Learned

A USDA Economic Research Service economist has drawn the following lessons
regarding water quality control efforts based. (Ribaudo, 1997)

First, voluntary efforts are more successful when farmers recognize that agriculture
contributes to several local or on-farm problems.  This suggests that the difficult task of
convincing producers that environmental consequences of animal agriculture are real is
quite important.

Second, voluntary programs are likely to be successful when the alternative practices
generate a higher long-term return.  In contrast, therefore, alternatives that are subsidized
only briefly are less likely to be attractive to producers.  This conclusion certainly
increases the cost of any program that seeks to help producers with the costs of an
alternative practice.
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Third, flexible financial assistance is better than fixed rates and limited lists of supported
practices.  Both factors seem to be important.  For example, the program ideally would
allow different producers to receive different assistance even for a practice that is similar
on the two farms.  In addition, the greater the flexibility in the character of the
environmental or conservation practices, the results will be more efficient.

Fourth, education, technical assistance and financial assistance should be coordinated.
The author concluded that the assistance program will be more beneficial if it is combined
with the full array of government expertise in the area.

Fifth, local research on the economic and physical performance or recommended practices
can improve adoption of the practice.

Sixth, voluntary programs are enhanced if backed by firm but flexible regulations.

H. Other Ideas -- Paying for Environmental Benefits, Or Taxing Pollution

Critics of regualtion often suggest that a more market-oriented way to obtain
environmental benefits ought to be available.  There are at least two obvious methods of
doing this -- providing a subsidy based on an environmental action by the producer, or
taxing the producer who pollutes. (Coleman, 1993)

Some analysts have looked closely at the possibility of making “green payments” to
farmers.(Levins & Schmitt, 1995)  In theory, this sort of program could include, or could
even focus on animal agriculture.  On the possibility of tradeoff between environmental
gains and other purposes see Reichelderfer (1990).  Green payments were discussed some
in preparation for the 1995 Farm Bill.  (Knutson & Woods (1995)

Several scholars have examined the idea of using pollution taxes to regulate nonpoint
source pollution. (Larson et al., 1996)  The tax could be devised so as to funnel the
revenue back into a specific agricultural purpose, could exempt certain farmers, and so
forth.

In Europe, and in a few instances in the United States, governments have instituted what
have been called ecotaxes or pollution taxes. (Gale et al., 1995; O’Riordan, 1997)  These
have included, for example, the following.  The list is largely drawn from Bregha &
Moffett (1995).

(1) Taxes meant to correct the “externalities” that result from the cost of pollution on the
rest of society.  Several Scandinavian countries use this method for emission of sulfur
dioxide or nitrogen oxide.  For an analysis of how that measurement might take place see
Steiner et al. (1995), Bovenberg & Crossen (1995) and Thurman (1995).

(2) User Charges.  These are charges that are intended to reflect the true cost of a service.

(3) Subsidies.  Financial assistance offered to achieve a certain goal.
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(4)  Tradable Permits.  These are designed to create markets through which business are
encouraged to trade pollution rights under a government-set ceiling of total allowable
emissions.

I. European Experiments

The Netherlands is a small country with a high population density, 14 million pigs (almost
one per person) and 100 million chickens.  The Dutch faced, therefore, a number of
manure-related problems from their animal agriculture. The Dutch have instituted an
system by which they account for the nutrient from the manure and levy  producers with
surplus manure. (Hotte et al., 1995).  Bager & Proost (1997) discuss Dutch farmer
compliance

Similarly, in certain areas of the United Kingdom an elaborate system of financial
incentives was developed.  Farmers receive -- based on a very rough conversion of money
-- about $80 to $180 per acre for maintaining the landscape in a certain manner.  At the
lowest level, for example, it is permissible to graze livestock, but not increase the level of
organic fertilizer from animals or other sources over the presently applied amount.  At the
next highest level, for example, no additional manure may be applied to the soil from
confined animals.  (Turner & Steele, 1995)

Europe Common Agricultural Policy set up policies that reward farmers for reducing the
density of animals per acre.  A subsidy is paid and the amount of livestock allowed
declines gradually to 2 animal units per hectare. (Soufi & Tuddenman, 1995)

IV. TRADE POLICIES

U.S. trade policy is designed to create a more favorable market for U.S exports. (Knutson
et al., 1989; Pasour, 1990)  Although this approach has its critics, see for example Wessell
(1982), it is a dominant theme in trade policy.  For a brief summary of trade policy, see
Rosson & Runger (1995) and Sumner (1995).

Economists frequently argue that US agriculture’s fortunes depend on selling more
product abroad.  See, for example, Drabenstott & Barkema (1995).  Certainly exports are
important for animal agriculture. (Knutson at al., 1998)  Meat exports increased
significantly in the 1990s. By 1996 beef exports accounted for 7.4 percent of production,
pork 5.6 and poultry 16 percent. (Brester et al., 1997)  Pork, meat, and turkey exports are
also discussed in Haley & Jones (1996), Greene & Southard (1998), Southard (1997), and
Harvey and Madison (1996).

A. Export and Import Policy

The federal government engages in extensive efforts to support U.S. agricultural exports
and protect domestic industry from imports.  The US has used a number of export
promotion program to help develop foreign markets.  Export credits and export subsidies
have both consumed billions of dollars Drabenstott & Barkema (1995), Le, Kaiser &
Tomek (1998). A number of authors explain the workings of these programs. See, for
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example, Purnell (1991).  Export subsidies assist poultry, pork, and dairy products. (Innes,
1995)  The most common academic view of export programs is that they are inefficient
and should be ended. (Runge et al., 1995; Gardner 1995; Alston et al., 1993)

B. Free Trade Policy

Economists generally agree that free trade benefits US agriculture. (Hertel, 1996)  They
also tend to argue that that trade policy should encourage exports and not discourage
imports.  (Hertel, 1996; Knutson et al., 1989; Raney et al., 1998)

In theory, reduction in trade barriers increase trade, create efficiency gains through
specialization and improve income for farmers. (Drabenstott & Barkema, 1995)  In many
instances, US trade policy has sought to develop a freer trade policy, and bilateral and
multilateral trade agreements that promote trade. USDA’s trade strategy, in particular, is to
open, expand, and maintain global market for trade. (Knutson et al., 1998)  Some argue,
however, that trade negotiations have compromised export subsidies and other restrictions
very little. (Pallbert, 1995)

For a discussion of free trade and environmental issues, see Krissoff et al. (1996).

C. International Agreements

International agreements play a significant role in trade policy.  For a discussion of
General Agreement on Trade and Tariffs (GATT) and the World Trade organization
(WTO) see Dixit (1996) and Rayner et al. (1993), and for one evaluation of NAFTA see
Raney & Shagan (1997).

WTO is a permanent formal international organization that oversees the conduct of trade
as agreed to by its members. Its purpose is to liberalize and expand trade through
negotiated reduction in trade barriers.  WTO is of particular importance for animal
agriculture because it is the forum for the meat growth hormone dispute with Europe.
(Walker, 1998 ; McNiel, 1998; Mueller, 1996; Blandford, 1990).  Biotech and trade
regarding labeling and Europe is discussed in Stewart & Jhanson (1999)

The controversial North American Trade Agreement (NAFTA) seems to have affected
agriculture exports, including livestock and meat.  See Sandler (1992) and Rosson et al.
(1993). Trade negations that reduced trade restrictions, including the GATT Uruguay
round, the 1989 US-Canadian Tree Trade Agreement, and 1994 North American Free
Trade Agreement are given credit by some economists for increasing U.S. agriculture
exports. (Brester et al., 1997)

V. MARKETING AND DEMAND EXPANSION PROGRAMS

Several USDA programs are designed to improve the producer’s position in domestic and
foreign markets. (Knutson et al., 1989)   Four specific programs especially relevant to
animal agriculture are (1) checkoffs, (2) support for cooperatives, (3) grading and
reporting by USDA, and (4) marketing orders.
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A. Checkoff

Checkoff programs are designed to finance education, market development, advertising
and research for a commodity. They exist under special federal statute that authorizes
producers to be charged.  At present, for example, there are milk, poultry, beef, and other
checkoff programs.  For a summary of commodity promotion policy, see Armbuster &
Nichols (1995) and Forker & Ward (1993).  Supporters of these programs believe they can
increase demand for goods and increase the political power of the commodity groups in
question.

B. Cooperatives

The central role of agricultural cooperatives in animal agriculture would not be possible
without special provision in federal and state law that permit and favor these entities.
Federal statute waives some aspects of antitrust law for these organizations, and tax laws
favor them. (Pedersen & Meyer, 1998; Chen, 1995)

Increasingly, there is criticism from those who believe that cooperatives are not responsive
to their membership, especially those cooperatives that have grown very large. Either state
or federal government would have the power to force reforms on cooperatives. For  a brief
discussion of a dissenter’s rights in a cooperative, see Reilly (1994).

C. Grade and Standards, Reporting

The USDA does extensive grading and standards analysis for agricultural goods.  It also
provides extensive information about prices and marketing. Knutson et al., (1995)

D. Marketing Orders

USDA maintains a complex system of milk marketing orders. (Pedersen & Meyer, 1995;
Pasour, 1990; Cropp & Stephensen, 1995)  In addition, individual states sometimes make
efforts to regulate the price of milk. The  United State Supreme court’s rejection of some
Massachusetts efforts in West Lynn Creamery, Inc. v. Healy are discussed in (Kelley,
1994).

VI. FOOD SAFETY

While a large number of food safety policies that affect animal agriculture could be
discussed, two stand out for special attention.  First, the role of the Food and Drug
Administration and other entities in the regulation of biotechnology is discussed.  Second,
the importance of meat inspection for some producers is discussed.

A. Biotechnology Regulation
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In general, biotechnology applications to food production are regulated by the Food and
Drug Administration.  For a description of the regulation of biotechnology generally, the
provisions of the Food, Drug & Cosmetic Act relevant to biotechnology, the FDA
regulatory role, related issues of food labeling, and a critical analysis of FDA’s role, see
Aboulafia (1998).  For a similar, though less detailed analysis, see Gendloff (1997).  For a
general summary of biotech regulation see Hoffman (1988-1989).  For the regulation of
new life forms -- potentially relevant to animal agriculture --  see Sease (1988-89).

A considerable literature discusses the regulation of bST milk.  See, for example,  Guarino
(1990) and Chen (1995).  State level regulation of bST in Wisconsin and Minnesota is
discussed in  Centner (1995) and Marden (1998), and FDA’s role in Aboulafia (1998).
Labeling issues are discussed in Dolodinsky et al. (1998).

At least one study suggests that bST is tending to be adopted by larger farms and does
increase milk output per cow.  It finds, however, no statistically significant increase in
farm profitability with bST use.  (Stefandides & Tauer, 1999)  Some evidence indicates
that if bST-produced milk was segmented from non-bST produced milk both bST using
producers and non-BST -using producers would benefit when compared to losing milk
producers. Further, even if loss of market does not occur, segmenting the market would
benefit producers who do not use bST, and may benefit bST users. (Tauer, 1994)

USDA intends to establish an Advisory committee on agricultural biotechnology. (USDA,
1999).

B. Meat Inspection

The requirements of USDA inspection for meat, poultry and eggs are discussed in Harl
(1997).   For a description of USDA efforts to regulate food safety, and a criticism of the
USDA see Casey (1998) and Simon (1998).

VII. CREDIT PROGRAMS

Credit is a crucial aspect in all of agriculture, including animal agriculture. The
government is engaged in efforts to makes sure that adequate credit is provided for
agriculture at a treasonable cost. (Knutson et al., 1989; Pedersen & Meyer, 1995; Pasour,
1990; Barry, 1995)  Credit, especially for family farmers, is often described as in short
supply. (Small Farm Commission, 1998; Collender & Kilkove, 1995; Perry, 1998)  Even
the so-called new and nontraditional lenders are focusing their efforts on large farms.
Nenrickesn & Boehlje (1995) Keller (1998)  Credit is also subject to booms and busts.
(Collender, 1999; Duncan & Taylor, 1993).  For a general summary, see Ahrendsen,
Barkema & Gusafson (1995)

Although there is significant demand for small-scale borrowers, profit-conscious lenders
target larger borrowers, sometimes tend not to provide credit services to small borrowers. .
(Duncan, Boehlje, and Lins, 1995) Not all economists, however, agree that credit is in
short supply. (Morris & Drabenstott, 1991)
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Federal and other programs that aim to assist in lending, are an important source of policy
affecting the shape and character of animal agriculture. (Duncan et al., 1995; Credit
Programs, Texas A & M, 1995)  Two important sources are the Farm Credit System (FCS)
and USDA’s Farm Service Agency (FSA).

A. Farm Credit System

FCS lenders are federally chartered banks and associations in the Farm Credit System
make loans for agricultural purposes to eligible farmer, rancher, and cooperative
associations. Federal statute sets out some limitation on the eligibility of borrowers and the
relationship between borrower and the institutions. (Pederson & Meyer, 1995; Pasour,
1990; Barry et al., 1993; Boehlje et al.,1995)  The farm Credit System (FCS) is granted
significant advantages over other lenders in order to further lending to agriculture.  FCS
lending has been somewhat controversial because of  it is thought that FCS is tending to
lend aggressively to larger hog operations in the Midwest.

B. Farm Service Agency (FSA) Lending

The Farm Service Agency (FSA) is very active in making loans for family-sized farmers.
(Pedersen & Meyer 1995; FLAG, 1990; FLAG, 1999) It is certain that there are many
farmers -- including those involved in animal agriculture -- still in business because of
these efforts.  FSA makes both direct and guaranteed loans. These programs are explicitly
targeted for family farmers. They also emphasize beginning farmers.  Several important
loan servicing options are provided by statute. These include interest reductions for both
direct and guaranteed loans, debt restructuring and writedown, loan deferrals.

Unlike virtually every other agency in USDA, therefore, FSA farm loans are targeted to
farmers that need the assistance.  In contrast, many lenders generally are reluctant to lend
to family-sized farms at all.  FSA, therefore, tends to function as the lender of last resort
for family farmers and as the only credit alternative for many producers. FSA lending has
historically been disproportionately to smaller operations.  (Dodson & Koening, 1994)
Small farms, in fact,  are roughly three times as likely for their debt to be from FSA.
(Perry)   Because of the crisis in hog prices FSA announced a limited moratorium on
further lending for additional hog production.

C. Agriculture Mediation

In many states, including Minnesota, agricultural mediation laws influence debtor creditor
relationships is a significant way. (FLAG, 1996)  Loan mediation is relatively well
received in the academic literature. (Knutson et al., 1995)

D. Chapter 12 Bankruptcy

A special chapter of the bankruptcy code addresses the specific problem of family farmers.
It has been renewed several times. The consensus is that Chapter 12 has helped producers
stay on the land. (Knutson et al., 1995) Most consider the effort to have been a success.
(Harl)
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VIII. DISASTER ASSISTANCE AND RISK MANAGEMENT

Several federal programs are intended to assist farmers facing natural disaster and to
manage the risk of low yields. (Pedersen & Meyer, 1995) For a relatively comprehensive
summary of disaster programs, see FLAG (1997) and FLAG (1999 forthcoming).  Disaster
payments generally are designed for crop farmers. A number of programs over the years,
however, have provided some assistance to animal agriculture.

A. Federal Emergency Management Agency (FEMA)

In the case of a disaster, such as a tornado or flood, FEMA can provide assistance to
individuals. It is not particularly designed for farmers, and provides little if any benefit
during drought.

B. Federal Crop Insurance

Federal Crop Insurance provides subsidized crop insurance. (Knutson et al., 1995;
Pedersen & Meyer, 1995; Pasour, 1990; Goodwin & Smith, 1995)  As the name suggests,
the program is not designed for animal agriculture. A small pilot program, however,
includes livestock in an effort to incorporate whole farm planning concepts. (FLAG, 1999)
For a brief sense of the concerns expressed by economists in the construction of crop
insurance policies -- for example the problem of “moral hazard” -- see Smith & Goodwin
(1996), Atwood et al., (1996)  The economics of designing crop insurance and other policy
issues are discussed in Goodwin & Smith (1995) and Hueth & Furtan (1994), crop
insurance literature surveyed in Knight & Coble, and some policy options surveyed in
Barnaby et al. (1995). .

An effort to shift crop insurance to an income protection model might make livestock
coverage more feasible.  If the producer has livestock along with several crops -- that is if
the farmer has a diversified farm -- the decision to have livestock in itself reduces risk.  A
revised crop insurance program might acknowledge the advantage of farm enterprise
diversification and include whole farm insurance that includes gains and losses on
animals.  For one discussion of diversification decisions, see Anosike & Coughenour
(1990).

The federal government, through Federal Crop Insurance, plays a significant role in
assisting in the management of risk for producers.  A large literature describes the various
risk management tools available to farmers and examines other alternatives. (Harwood  et
al., 1999; Schnepf et al., 1999; Mahul, 1999; Goodwin & Ker, 1998)

A recent Federal Crop Insurance reform bill would provide some assistance to livestock
producers.  Part of the proposed Agricultural Risk Protection Act, it the bill would permit
USDA’s Risk management Agency to test previously unavailable livestock revenue
insurance policies.  The livestock insurance pilot program begins with $20 million in fiscal
year 2001, increases to $30 million in fiscal year 2002, adds another $10 million in 2003,
and increases to $55 million in 2004.  Restrictions on how long such programming might
take were removed and authorization was allowed for further spending should it be
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required beyond 2004.  The pilot program is limited to new policy approaches and
previously unavailable livestock revenue insurance products.  USDA will not be allowed
to spend any funds to test pilot an insurance product currently commercially available to
producers.   (House Agriculture Committee 1999)

If Crop Insurance is expended to include livestock, it will be important to make sure that
the indirect effects of that insurance are considered. Both traditional Federal Crop
Insurance and federal commodity programs have been criticized , for example, for
increasing environmental damage. (Wu, 1999; Johnson et al., 1990; Just and Antle, 1990)

C. Non-Insured Crop Disaster Assistance Program (NAP)

The Non-Insured Crop Disaster Assistance Program provides disaster benefits for
agricultural corps or other commodities that are not covered by Federal Crop Insurance.
The program includes virtually any crop -- but not animal agriculture. (FLAG, 1997;
FLAG, 1999 forthcoming)

D. Emergency Conservation Program (ECP)

The Emergency Conservation Program (ECP) provides assistance to help farmers that
have suffered from disasters. Livestock producers are eligible for this assistance. It can
include, for example, resorting fences, restoring structures an installation, and debris
removal after a flood. (FLAG, 1997; FLAG, 1999 forthcoming)

E. Farm Service Agency Emergency Loans  and SBA Loans

Farm Service Agency Emergency (EM) Loans are low interest loans (3.75 percent at
present) that assist producers who have suffered physical or production losses due to a
natural disaster. This program is available for animal agriculture producers.  Small
Business Administration (SBA) disaster loans are designed for business that suffered
disasters. Eligibility for farm business is limited. Nonfarm businesses, such as direct
marketing of meat, should be eligible. (FLAG, 1997; FLAG, 1999 forthcoming)

F. Livestock Feed Assistance

Over the last several years, USDA has provided livestock feed assistance during disasters.
(Pedersen & Meyer 1995; FLAG, 1997; FLAG, 1999 forthcoming)   The amounts of
money involved have been relatively small, and the program has a confused statutory and
regulatory history. It is one of the few USDA programs, however, that provides a direct
benefit to livestock producers.

IX. TAX POLICY

Though typically not acknowledged as a farm policy, federal, local, and state taxation
policies and US monetary policy have a direct effect on the shape of animal agriculture.
Most literature on taxes and agriculture are practical guide for farmers and tax
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advisers.(Duncan, Koo, and Taylor, 1997)  See, for example, Monke (1998) and
Davenport & Dunteman (1993).  A significant body of evidence, however, suggests that
tax policy affects the operation and organization of U.S. agriculture in significant ways.
Investment credit, accelerated depreciation allowances, and interest deductibility
provisions have promoted capitalization and high debt loads. Special agricultural rules,
such as cash accounting and reproduction expenses, have affected the level and mix of
farm production. (Carman; Pasour 1990; Parry, 1999)

The resources involved are significant. During the 1970s agricultural tax incentives
averaged over $1 billion annually and accounted for almost 25 percent of federal subsidies
to agriculture. Limited partnerships for cattle feeding were one of the most obvious results
of this policy. (Carman)  Frequently tax policy seems to counteract farm policy. For
example, diary policy has sought to control surpluses and maintain higher milk prices. Yet
income tax laws effective throughout the middle 1980s provided incentives for dairying
and encouraged output. An array of provisions made for powerful incentives to overinvest
in dairying.. (Carman)  A second example: capital gains rules for livestock can have a
dramatic impact on culling and replacement decisions for livestock production. (Carman)

Overall, tax policy  seems to have encouraged farm expansion and the reduction in the
number of farms.  This effect has continued even after the tax reform of 1986.  (Carman;
Durst & Monke, 1997)    With tax policy what appears to benefit individual taxpayers may
actually work to their disadvantage when the total response is considered. For example, a
capital gains tax exclusion will reduce the short term income for a cattle producer.  But as
all producer make decision to emphasize capital gains provisions. . . this will increase the
breeding herd, and lead to more production and lower prices. (Carman; Monke. 1998)

Three other tax implications are perhaps important.  First, the Earned Income Tax Credit,
designed to help the working poor, provides significant benefits to low-income farmers,
particularly dairy farmers. (Harris 1997); Durst and Monke, 1999)

Second, Congress is considering more preferential treatment of capital gains. (Harl, 1997)
Agriculture has been particular susceptible to tax-motivated investment.  Investors have
been able to  deduct costs against other income and in some instance to sell the assets at
reduced tax rates. (Harl, 1997)  Preferential capital gains tax treatment will affect farmers
with breeding and dairy livestock in particular. (Monke, 1998)

Third, many argue that farmers need relief from estate and gift taxes. In fact, the reforms
most often discussed would further concentrate ownership of land. Further, it is rarely the
case that these problems actually hurt ongoing farm business. More than 95 percent of all
farms can be transferred to heirs without any estate tax at all under the existing unified
credit. (Harl, 1997)

X. REGULATION OF CONDUCT WITH ANIMALS

State and federal statutes regulate some aspects of the way farmers and others can treat
animals.  Legally, of course, animals are considered property. For a summary of the way
the law considers the possible rights of animals, the provisions of state anti-cruelty laws,
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the federal Animal Welfare Act, and the Humane Slaughter Act, as well as proposals to
strengthen these acts, see Kelch (1998) Cohen  (1995), Wise (1998), Wolfson (1996).
Relatively limited improvements for animals are discussed in  Minert et al. (1995).  For a
fairly balance discussion of the merits of animal welfare and animal rights claims  and
how they might be implemented, see Guither & Swanson (1995).  In addition, USDA
Communicable disease regulatory programs are discussed in Pedersen & Meyer (1998).

XI. REGULATION OF CONTRACTS AND SALES

Contracting is increasing dramatically.. (Banker & Perry, 1999)   In a few cases,
economists have looked to find the reasons for the increase, but they do little to discuss
policy implications of the contracting.  See, for example, Hennessy (1996) and McLeay &
Zwart (1998).    Further, some economists acknowledge that the literature on contracting is
limited even though contracts dominate meat production in the sectors of broilers turkey,
and to a certain extent hogs. (Tsoulouhas & Vukina, 1999)  It follows that literature on
policies regulations contracts is also quite limited.

Contract production also is becoming increasingly controversial.  The nature of the
relationship in poultry production contracts is summarized critically in Fulcher (1992).
Some critics have called directly for greater regulation of contracts and of captive supply.
(LSP, 1999)

A few states, however, regulate contract production to some extent.    See, for example,
the legal analysis provided by Hamilton (1994) and Hamilton & Andrews (1993) and the
endorsement of the legal strategy by Bahls (1997).  Minnesota’s provisions are
summarized in Welsh (1997)

Were state courts to rule that contract producers are actually employees -- not independent
contractors -- the regulation of the agreements would change dramatically. On this
distinction see Becker & Haas (1993), Carpenter (1999)

As producers increasingly seek to manage risk through complex legal instruments,
problems similar to those with the hedge-to-arrive crop production contacts may arise.
This controversy and the role of government regulation in it is discussed in Askelsen
(1998), Iavarone  (1997), Barrett (1997), and Pedersen (1997).

XII. CORPORATE FARMING LAWS

Several states have a form of anti corporate farming law.  (Pedersen & Meyer, 1995)  For
a description of the law in Kansas, see Hamilton (1994), in Missouri, Stout (1996), and in
Minnesota, Prim (1996) For a summary and a defense of these efforts, see Bahls (1997).
For a legal analysis see Haroldson (1992), Morrisson (1976), Stayton (1991), and
Torshynski (1991).   For a harsh criticism of these efforts see Chen (1995).

X. PACKERS AND STOCKYARDS ACT
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Pedersen & Meyer (1995) summarize the background of the Act, the statutory trust for
unpaid cash sellers, prompt payment rules, regulations of packer as feedlot operators, the
regulation of stockyards, market agencies and dealers, regulations affecting poultry
dealers, including prompt payment rules, statutory trust for unpaid sellers. (Looney, 1990;
Kelley, 1996)

XI. DISPARAGEMENT STATUTES

For a history of agricultural product disparagement action, the constitutional implications
in the such disparagement, and the constitutionality of product disparagement laws, see
Hagy (1998) and Bederman et al.  (1997)

XII. LABOR LAW

Agriculture is exempt for a significant portion of labor and employment law. (Pedersen &
Meyer, (1998; Harl, 1988)  At least to some extent this can include federal minimum wage
rules, child labor laws, unemployment compensation, and worker’s compensation.  For a
summary, see Chen (1995), and for more details, see  Anderson (1989), (Findeis &
Becker) 1995.  Similarly, agricultural operations with employees are often regulated at a
less comprehensive level than other business under OSHA. (Pedersen & Meyer, 1998)

XIII.  ORGANIC AND SUSTAINABLE PRODUCTION AND DIRECT MARKETING

Organic and sustainable production may become increasingly important for animal
agriculture.  USDA recently permitted meat to be labeled organic. Organic production has
been around for several decades now.  Studies, beginning in the late 1970s, have argued
that organic production can be competitive with conventional production.  (Oelhaf, 1978)
One study concludes that many people would pay a premium for pork that was raised in
a,n environmentally friendly way.  (Hurley & Kliegenstein, 1999)  Whether this is literally
true or not, organic production continues to grow yearly. (Duram, 1998)

For a summary of organic food certification at the state level see Bones (1990).  Organic
labeling is discussed in legal terms by Centner & Lathrop (1996), Vaupel (1997) , and
Clark (1995).

However one defines sustainable agriculture, the general consensus is that its practice in
the upper Midwest will involve livestock and diversified farming.  (Roberts & Hollander
1997; Duram 1997; Burkhardt 1992; Delind, 1991; Exner & Thomson, 1990; Murphy,
1990; Caneff 1993)

A growing body of writing addresses the feasibility of an alternative, sustainable method
of pork production.  (Ziegenhorn, 1999; Honeyman, 1996; Furuseth, 1997)  Policies that
affect the prospects of organic and sustainable livestock production are therefore likely
important for an increasing number of poultry and livestock producers.  For a sociological
and an economic analysis of the differences between conventional and alternative
agriculture see Beus & Dunlap (1990) and Curry-Roper (1992).  Some scholars are now
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developing an analysis to measure the extent to which a producer is farming sustainably.
(Beus & Dunlap,1991; Capalbo & Antoel, 1998; Herdt & Steiner, 1995)

Farmers’ markets are important to some producers, and increasing possible for livestock
producers. (Lyson et al., 1995).  Journalistic accounts suggest that direct marketing of
sustainable or organic production is a viable alternative for some producers.  (Devore,
1999).  Extension research and sociological studies suggest the same possibility.  (Field
Notes, 1999; Welsh, 1997)

Efforts to promote sustainable animal agriculture might focus on the following areas.
Schaller (1998) and Vasavada et al. (1997) suggest some of these. For further suggestions,
see Flora (1990) and Youngberg et al. (1993).  In addition, Pierce ( 1992) suggest a way to
think about a policy agenda for sustainable agriculture.

1. Research and Education.  Only a small fraction of research funds go to sustainable
agriculture at present.  Hoag et al., (1995) Included in the research might be effort to
better understand what the largest adoption difficulties were and how they can be
addressed. Salamon et al.

2. Financial Incentives.  Cost-sharing for the development of certain practices might be
effective.  Green payments for certain practices may also be practical.(Carriker &
Abdalla, 1995)

3. Revise Crop Insurance.  Crop insurance could be made to cover livestock and poultry
and thus recognize the diversification of risk that takes place on a sustainable farm.

4. Ensure Credit for Family-Based Livestock Production.  Credit is an especially
difficult problem for sustainable farmers. (Gebremedhim & Christy, 1998)

5. Support Direct Marketing.  USDA could make more of an effort to assist people in
developing direct markets.  Direct marketing can, according to some, serve as a
generator or rural development. (Gale vol 12)

6. Force Nonsustainable Producers to Internalize Environmental Costs.

QUESTION 2B: HOW, AND TO WHAT EXTENT DO THE GOVERNMENT ACTIONS

AND POLICIES CATALOGUED IN QUESTION 2A. AFFECT ANIMAL AGRICULTURE

RELATING TO ECONOMICS, PROFITABILITY, SIZE AND LOCATION?

As stated above, the results of the literature review in answer to all of the Role of
Government questions on the  effectiveness of policies and programs were small.  The
discussion below describes the articles that were reviewed.  Again, a focus for further
research in the area of Role of Government should be to document outcomes and
effectiveness rather than new policy options.

Structural changes in the livestock industry (driven by economic and social forces, but in
conflict with traditional views of agriculture) combined with highly publicized incidents of
discharge from manure storage facilities into surface water are focusing attention on
environmental and nuisance concerns arising from the concentrated production of
livestock.  Animal agriculture is industrializing, characterized by fewer farms with more
animals per farm producing an increasing share of meat, milk and eggs for American and
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global consumers. This concentration of animals is perceived by much of the public to
create greater pollution and nuisance risk.  Many also feel that these negatives tend to
increase as size and density of production units increase.  According to the U.S.
Environmental Protection Agency (EPA) concentrated animal feeding operations
(CAFOs's) are responsible for 26% of the surface water impairments caused by
agricultural pollution. (Glover, 1995)

Concentration of animal agriculture has encouraged all levels of government to attempt to
resolve concerns through public policy.  Federal policy has come from the Environmental
Protection Agency through the Clean Water Act (CWA) and National pollutant Discharge
Elimination System permits.   The Coastal Zone Act Reauthorization Amendments focus
on nonpoint discharges in 29 coastal and Great Lakes states, including Minnesota, and are
more stringent than the CWA.  The 1996 farm bill (called The Federal Agriculture
Improvement and Reform (FAIR) Act) created an Environmental Quality Incentives
Program (EQIP) where 50% of the funds are earmarked for manure management by
livestock producers.

States have the authority to write and enforce policies more stringent than federal policy.
The most common state policy has been the corporate farming laws and the right-to-farm
laws.  Corporate farming laws, which are anti-corporate farming in intent, attempt to
protect small, mid and family owned and operated farms.

Minnesota government has taken more aggressive action in attempting to reduce the
negative impact of animal agriculture.  The Minnesota Pollution Control Agency (MPCA)
has the primary responsibility for the state's regulation of animal agriculture through a
state permitting process.

County government has entered into policy making in recent years by taking on the
permitting process through delegation from the MPCA and by enacting local feedlot
zoning ordinances.  The belief is that increased local control and enforcement of policy
will result in a greater level of responsiveness and satisfaction from both producers and
other citizens.  Counties have utilized zoning and feedlot ordinances in response to pubic
concern.  Also, as local township governments become unhappy with county control, some
townships will develop ordinances and other policies as a means of controlling animal
agriculture in their community.

As the role of regulation has moved to the most local governmental units there is a
perception that the level of conflict between livestock producers and their non-animal
producing neighbors has increased.  However, it is also likely that, concurrently,
concentration and public awareness has increased and is contributing to the increased
conflict.

The arguments for greater local control include greater familiarity with issues and
situations, more citizen input, greater responsiveness, and shorter response times.  Dangers
are that local politics, individual pressures and biases; lack of skilled staff and reactionary
citizen involvement can replace policy based on sounder fundamentals.
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The opportunity for more local governments to capitalize on the potential strengths listed
above is also potentially offset by the increased ability of strong interest groups (whether
producer interest groups or anti-livestock citizen organizations) to apply political pressure
in local political environments.  Disputes tend to be more personal in the local setting and
feedlot issues polarize numerous rural communities.  The location where conflicts are
resolved has in some instances moved to the courts. (Glover 1996)

How the role of government has affected the economics, profitability, size and location of
animal agriculture is difficult to ascertain.  Much of the research and writings are very
recent and are based on opinion as well as sound data.  Most literature is found in working
papers within land-grant universities and in surveys of perceptions of impact.

Many factors influence hog industry location in the U.S. including technology and
institutional change. The industry is now less tied to natural resources and more mobile.
There is anecdotal evidence supporting the hypothesis that stringency of state
environmental regulations influences firm’s location choices. Mo and Abdalla (1998)
attempted to determine the effect of stringency of regulations on industry locational
choices.  Hog industry growth in 13 major hog producing states was measured from
1988/89 to 1994/95.  The effects of  17 characteristics/ factors were studied.  The factors
were grouped in 4 categories; natural endowment, economic factors, business climate, and
regulatory factors.

Regulatory factors included stringency of regulation (determined by survey), average
amount of the fines imposed, annual staffing levels of enforcing agency, presence of anti-
corporate farm law, and presence of local zoning ordinances.  A linear model was used to
estimate the relationship between industry growth rate and all other variables.

In summary, the results for the environmental regulatory variables were mixed.
Stringency of regulation was insignificant in three models.  Possibly, lack of variation
between states contributed to this lack of measured impact.  The presence of an anti-
corporate farm law was insignificant in the one  model where it was tested.  The presence
of local zoning ordinances was tested in two models and was significantly associated with
reduced growth.  The level of staffing was found to be unexpectedly positively related to
growth in swine numbers.  Possible industry growth stimulated the increased staffing
rather than increased staffing reducing growth. Size of fines levied was tested in one
model and found to be significantly associated with lowered production growth.

From an overall standpoint, the results did not strongly support the hypothesis that
stringency of environmental regulations impacted hog inventory growth over the study
period.

Metcalfe (1999), examines the effect of increasing environmental regulation on the
location of hog production in the U.S. domestic and international markets.  Agricultural
pollution from concentrated animal feeding operations is becoming a major environmental
consideration in the heavy hog production regions of Northern Europe as well as in the
high production areas of the United States. As environmental concerns increase and
governmental regulations are imposed to protect the environmental quality in these areas,
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will there be a shift in production signaling an increase in competitiveness for regions with
more lax environmental regulatory standards?  This is an important question for U.S. hog
producers from both a domestic (interstate) and an international perspective.

The first half of this study examines differences in state water quality regulations and their
influence on the location of hog production in the United States.  Modeling the profit
maximization decision of hog producers allows investigation as to whether or not the
current changes in the industry towards larger and more geographically concentrated
operations has been influenced by environmental regulation. This analysis is conducted
separately on small and large operations as this allows for the examination of the potential
differences in the regulatory effect by size of operation.

Results suggest greater environmental regulatory stringency has no significant effect on
the location of hog production. The amount of hog production occurring on small
operations seems most responsive to differences in the traditional input and transportation
costs, while production on larger operations is being drawn to states with existing
transportation and agricultural infrastructure.

The second half of the study examines differences in international regulation and the
possible effects on the competitiveness of the pork exporting industry.  Information on the
environmental regulation affecting CAFOs in the major exporting countries is presented.
The methodology for the empirical analysis in this study is still being developed.
Therefore, Part II of this paper is an attempt at defining competitiveness and identifying
the factors that make a country more or less competitive in the international pork market.
An empirical model is then proposed in an attempt to move the debate away from a
comparison of stylized facts and into an econometric framework. There are no results at
this time.

Two reviews of state level legislation used to control animal agriculture are summarized
below.  The observations in these reviews may give some guidance to Minnesota policy-
makers.

Leatham et al.(1992) used a dairy waste management spreadsheet, developed and applied
along with partial budgets and whole firm, Monte Carlo simulations for Texas dairies to
evaluate the impact that Texas water quality laws have on dairy profitability and survival.
Results showed that representative 300- and 720-cow dairies will incur additional annual
costs of $60 and $81 per cow, respectively. Compliance with water quality laws reduces
net farm income by 27% and 63% for 720-cow dairies with low and high debt positions,
respectively.  The probability of survival of the dairies with low debt was not affected by
compliance.  The probability of survival of firms with high debt positions decreased by 47
percentage points.  Under the conditions modeled, net farm income for representative 300-
cow dairies would be negative after compliance with water quality laws. .

Environmental issues such as air and water quality related to livestock production
currently receive much attention. Potential methods for environmental improvement range
from regulation to market solutions.  If environmental policies require producers to
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produce livestock in a more “organic way” with limited current technology, are consumers
willing to pay the extra cost of the food product.

The State of Illinois approved the Livestock Management Facilities Act (LMFA) in May
1996.

The LMFA provides an excellent case study in the regulation of large-scale swine
production, in particular regulatory options available in the handling, storing and disposing
of livestock waste.  St. John (1996) analyzes the following key sections of the LMFA in
the context of the larger debate concerning the appropriate type and degree of regulation
necessary for such facilities.

n Site Definition & Setbacks
n Lagoon Design & Construction
n Manure Management Plan
n Facility Closure
n Indemnity Fund
n Local Control
n Checks & Balances
n Liability for Environmental Damage

The paper concludes with the observation that the 1996 LMFA is ineffective in regulating
the design, location, construction, and operation of large-scale swine production facilities
in Illinois because the drafters of the bill were unable or unwilling to learn from the prior
experience of other states in regulating such facilities.

Commenting on the same piece of legislation as St. John (LMFA),  Goetsch and Beaver
(1998) state that immediately after the Act was passed, interest groups continued to point
out potential weaknesses in the new law, even before it could be completely implemented.
The debate continued throughout the original rulemaking process and into the 1997 fall
veto session of the legislature.  The final result was an amendment to the LMFA which
further expanded the state inspection requirements of new or proposed lagoons; added
public informational meetings for proposed lagoons; and added setback distances for dead
animal composting sites and several other requirements.  The debate continues, according
to Goetsch and Beaver, as to whether the amended Act adequately addresses all
components of livestock production and livestock waste management.

One final study that relates peripherally to policies that encourage sustainable or organic
production methods for animal agriculture is found in Hurley and Kliebenstein (1999).
They  looked at consumer willingness to pay for pork products with embedded
environmental attributes “organic pork”.  This study was conducted using an “auction”
method where people made choices to spend their own dollars to purchase organic pork.
Specifically the environmental improvements in this study were related to a reduction in
livestock odor and surface and ground water impacts through swine manure storage and
application methods.  Experimental auctions showed that over one-half of the participants
(62%) paid a premium, that did not vary significantly between six regions of the United
States, both rural and urban settings.
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QUESTION 3: HOW ARE PUBLIC FUNDS FOR ANIMAL AGRICULTURE RESEARCH,
EDUCATION AND TRAINING CURRENTLY ALLOCATED IN MINNESOTA AND HOW

DOES THE ALLOCATION OF THESE FUNDS IMPACT THE DEVELOPMENT OF

ANIMAL AGRICULTURE AND MINNESOTA CITIZENS AS A WHOLE?

To conduct the literature review, Question 3 was divided into two parts.  Researchers on
Questions 3a. searched for literature that documented how public funds for animal
agriculture research, education and training currently are allocated in Minnesota.
Researchers on Question 3b. focused on literature about how the allocation of funds
impacts the development of animal agriculture and Minnesota citizens as a whole.

There are relatively few pieces of literature that address Question 3a. or 3b.   In answer to
Question 3a., the researchers did compile information about public funds for animal
agriculture that are received by the University of Minnesota.  Some information about
other federal funds allocated to research on animal agriculture in Minnesota has also been
compiled.  In answer to Question 3b., no literature that addressed the impact of the
allocation of funds on Minnesota was found.  There were some documents that addressed
the impact of fund allocations at a national level.  These documents are summarized in this
report.

Based on the results of the literature review, and data gathering, the literature review on
Question 3. has been divided into three sections:

n Funds Allocated to the University of Minnesota College of Agricultural, Food, and
Environmental Sciences
n Federal Funds Allocated to Other Research in Minnesota
n National Level Research Investment With an Emphasis on Research in Animal Science

FUNDS ALLOCATED TO THE UNIVERSITY OF MINNESOTA COLLEGE OF AGRICULTURAL,
FOOD, AND ENVIRONMENTAL SCIENCES

The University of Minnesota is the Land Grant College in Minnesota. The land-grant
system was launched more than a century ago and has included research and Extension as
basic components of a partnership between the land-grant universities across the nation
and the Cooperative States, Research, Education, and Extension Service (CSREES)

in the United States Department of Agriculture.  Fundamental to land-grant universities is
a focus on the agriculture and related issues of the state through research, teaching, and
extension.

Most land grant universities, including the University of Minnesota, have an Agricultural
(AES) Experiment Station and an Extension Service.  The Minnesota Agricultural
Experiment Station (MAES) and the University of Minnesota Extension Service (UMES)
receiving funding from Federal Government and the state of Minnesota.   Federal formula
funds as distributed to the AES in each state/territory (e.g., Hatch, McIntire-Stennis,
Animal Health, and Multi-State Research). These funds provide for the basic infrastructure
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needed for agricultural research in each state.  In Minnesota, these funds are combined
with state funds.

The Minnesota Agricultural Experiment Station provides funding for five colleges:  The
College of Agricultural, Food, and Environmental Sciences;  The College of Veterinary
Medicine; The College of Human Ecology; The College of Natural Resources; and The
College of Biology Sciences. The University of Minnesota Extension Services provides
funding for the five Colleges mentioned above and to countries for support of county
based extension programs.

The Colleges of Human Ecology, Natural Resources, and Biology Sciences do not conduct
research, teaching, or extension in animal agriculture, and thus will not be included in this
literature review.

The College of Agricultural, Food, and Environmental Sciences receives 70% and the
College of Veterinary Medicine receives 5% of the overall funding available to MAES.
The College of Agricultural, Food, and Environmental Sciences receives approximately
56% and the College of Veterinary Medicine receives approximately 8% of  the overall
funding available to the University of Minnesota Extension Service.

The mission of the College of Veterinary Medicine is to advance the practice of veterinary
medicine, to foster the welfare of people by contributing to animal health care and
performance, and to contribute to enhancing human health through teaching, research, and
service. The College of Veterinary Medicine consists of four budgeted areas: the
Department of Clinical and Population Sciences; the Department of Small Animal Clinical
Science; the Department of Veterinary Diagnostic Medicine; and Administration.

The College of Agricultural, Food, and Environmental Sciences (COAFES) encompasses
responsibilities for research, education, and outreach related to the production and use of
biological materials for society's needs, and related to the interactions of these products
and processes with people and the environment. More explicitly, the mission is to provide
responsible leadership in the generation and application of research-based knowledge to
the use of our natural and human resources for the production, distribution, and
consumption of food, fiber and renewable energy, and for the betterment of our natural
and human environments--all with technologies that address needs and concerns of a
diverse constituency.

In total, COAFES supports 245 faculty, 435 support staff  and 175 professional academic
staff. The College enrolls 917 undergraduates and 358 graduate students. The college's
research and outreach missions are supported in part by the Minnesota Agricultural
Experiment Station (MAES) and the University of Minnesota Extension Service
(Extension). Most faculty and many support staff have joint appointments with the MAES
and Extension.

Reflecting its land grant roots, the College's tripartite mission is supported on a recurring
basis by University O&M funds, state special and federal formula funds, as well as grants
and gifts. State and federal funds are provided by cooperative agreements in support of
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research and outreach in agriculture. The College administers and supports extensive
off-campus research facilities, including Research and Outreach Centers (Experiment
Stations) throughout the state.

The College of Agricultural, Food, and Environmental Sciences consists of twenty-one
budgeted areas as listed below.

COLLEGE OF AGRICULTURAL, FOOD, AND ENVIRONMENTAL SCIENCES
(COAFES) Department of Applied Economics
Department of Agronomy & Plant Genetics
Department of Animal Science
Department of Biosystems and Agricultural Engineering
Department of Entomology
Department of Food Science & Nutrition (Agr)
Department of Horticultural Science
Department of Plant Pathology
Department of Rhetoric
Department of Soil, Water, & Climate
Agr/food/envrn Sci, Coll-adm
International Agriculture Programs
Landscape Arboretum
Agricultural, Food, and Environmental Education Division
Student Services
Southern Research and Outreach Center – Waseca
Southwest Research and Outreach Center – Lamberton
Westcentral Research and Outreach Center – Morris
Northwest Research and Outreach Center – Crookston
Northcentral Research and Outreach Center - Grand Rapids
Research and Outreach Center - Rosemount

The College of Agricultural, Food, and Environmental Sciences receives funding from
five sources:  Agricultural State Special (State Funding); O & M Funding (State Funding);
Extension (State Funding); Federal Formula funds; and Grants and Contracts (Sponsored
Research).   The research team was unable to find literature addressing the question of
how public funds for animal agriculture are currently allocated in Minnesota for research,
education and training.  The research team did, however, compile the following
information that was available through the budgeting office of the College to address the
question.
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Graph 1, on the following page, shows the sources of funding as a percent of the total
College budget for 1998-99.

Expenditures in COAFES for animal agriculture primary occur in the Department of
Animal Sciences and at the six Research and Outreach Centers.  However, faculty in the
Departments of Soil, Water, and Climate; Agronomy and Plant Genetics; Biosystems and
Agricultural Engineering; Applied Economics; and Entomology conduct research,
teaching, and outreach in support of animal agriculture in Minnesota.

Graph 2, below, shows the animal agriculture related expenditure in percent compared to
total expenditures by category for 1998-99 for COAFES.  On the average, 25% of all
expenditure in the COAFES where related to animal agriculture in 1998-99.
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Table 1, below, shows the funding by species of animals in the Department of Animal
Science from 1998 to 2000.  Funding for animal research has remained fairly constant.
Table 1 lists the level of funding by species by several categories.  Hatch funding is
federal funding, RRF is federal funding, GAR is state of Minnesota funding, MES is state
of Minnesota funding, O & M is state of Minnesota funding, and other refers to funding
from grants and contracts received by faculty.
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Table 1

UM Department of Animal Science Funding by Species 1998-2000

1998 Hatch RRF GAR MES O&M Other* TOTAL

Beef $0 $0 $130,722 $71,629 $24,907 $73,581 $300,839
Dairy $22,934 $77,057 $403,659 $245,300 $267,516 $744,317 $1,760,783
Hogs $201,021 $28,080 $600,961 $82,549 $252,913 $383,810 $1,549,334
Poultry $173,914 $139,401 $346,823 $80,131 $85,129 $667,186 $1,492,584
Other** $0 $0 $648,282 $408,744 $484,044 $252,796 $1,793,866
TOTAL $397,869 $244,538 $2,130,447 $888,353 $1,114,509 $2,121,690 $6,897,406
1999
Beef $0 $0 $110,757 $80,541 $32,056 $51,746 $275,100
Dairy $21,934 $77,057 $441,626 $260,256 $360,311 $763,123 $1,924,307
Hogs $201,021 $28,080 $577,875 $95,386 $306,226 $355,252 $1,563,840
Poultry $214,039 $139,401 $381,774 $58,645 $77,978 $1,195,803 $2,067,640
Other** $1,000 $0 $642,484 $365,215 $334,412 $58,794 $1,401,905
TOTAL $437,994 $244,538 $2,154,516 $860,043 $1,110,983 $2,424,718 $7,232,792
2000
Beef $0 $0 $120,673 $81,431 $32,702 $51,311 $286,117
Dairy $27,609 $53,033 $435,676 $183,024 $373,008 $663,952 $1,736,302
Hogs $196,968 $28,080 $528,491 $98,715 $302,285 $308,714 $1,463,253
Poultry $209,975 $163,425 $333,820 $60,211 $80,416 $1,107,051 $1,954,898
Other** $19,608 $0 $723,721 $290,665 $329,220 $25,047 $1,388,261
TOTAL $454,160 $244,538 $2,142,38 $714,04 $1,117,63 $2,156,07 $6,828,83

* includes funding from private and federal agencies
** includes administrative costs and research done on a variety of other species
source: data compiled by COAFES

Table 2, on the following page, is a summary of Agricultural Experiment Stations projects
for FY2000 in the Department of Animal Science.  Projects are listed by title, lead
principle investigator, species and funding source.  All researchers receiving federal and
state funding must develop an Experiment Station Project.  These projects are “peer
reviewed” every five years.
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Table 2
FY 2000 Recap Project Summary Table – Animal Science
Project Title Lead PI Species Hatch MRF GAR EXT OM Other Grand

Total
16-044 Factors Affecting Biological And Economic

Efficiency of the Beef Cattle Enterprise
DiCostanzo B 64,435 51,881 32,702 51,311 200,329

16-028 Genetic Enhancement of Health & Survival for
Dairy Cattle

Hansen D 28,109 66,568 149,109 13,595 257,381

16-042 Genetic Improvement of Cattle Using Molecular
Genetic Information

Crooker D

16-046 Regulation of Nutrient Use in Food Producing
Animals

Crooker D 26,609 73,423 37,671 372,092 509,795

16-047 Feeding Management And Utilization of Nutrients
by Dairy Cattle

Linn D 122,345 68,386 69,865 195,014 455,610

16-048 Methods for Achieving Optimal Protein Utilization
In Ruminants

Stern D 56,278 50,389 28,654 135,321

16-050 Metabolic Relationships in Supply of Nutrients for
Lactating Cows

Stern D 24,924 9,188 34,112

16-072 Factors Affecting the Success of Bovine In Vitro
Fertilization

Hunter D 1,000 83,189 58,593 17,793 160,575

16-024 Nutritional Determinants of Cardiovascular
Disease

Osborn H 108,364 42,913 151,277

16-060 Nutritional, Physiological, and Developmental
Regulation of Factors Affecting Swine Growth

White H 117,765 29,303 101,315 248,383

16-064 Evaluation of New Nutritional Technologies for
Situation Dependent Diet Formulation in Swine

Shurson H 115,122 114,838 28,995 69,305 62,003 390,263

16-080 The Effect of Growth Factors on the Processes of
Skeletal Muscle Growth in Meat-Producing
Animals

Hathaway H 21,376 59,788 41,333 18,064 140,921

16-084 Molecular Mechanisms Regulating Skeletal Muscle
Growth and Differentiation

Dayton H 28,080 103,203 14,023 123,565 268,871

16-017 Advanced Technologies For the Genetic
Improvement of Poultry

Foster P 35,639 30,588 48,229 205,052
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16-023 Establishment Of a Chicken Radiation Hybrid
Panel for Fine Genetic Mapping Ponce de

León
P 37,653 36,087 379,199 452,939

16-034 Improving Turkey Production Performance Noll P 83,001 36,979 60,211 3,499 92,405 276,095
16-087 Reproductive Performance of Turkeys El

Halawani
P 53,885 127,786 138,784 46,329 587,218 954,002

16-
G01

Genetic Events That Control the Length of the Cell
Cycle

Foster P

16-
G02

Modulation of Reproductive Efficiency by
Prolactin in the Domestic Turkey

El
Halawani

P

16-
G03

11th North American Colloquium on Domestic
Animal Cytogenetics and Gene Mapping

Ponce de
León

P

16-073 Reproductive Performance in Domestic Ruminants Wheaton O
16-075 Hormonal Control, Enhancement and Diagnosis of

Ovarian Function in Farm Animals
Wheaton O 92,640 38,326 130,966

16-082 Mechanisms of Ion Transport Across Porcine
Endometrium

O’Grady O 81,894 56,970 13,034 151,898

16-014 Research Operations * 115,154 686,017 249,972 223,195 17,239 1,291,577
16-
X01

Non-AES Employees O** 254,601 123,718 35,345 413,664

Dept. Summary 454,160 244,538 2,142,381 714,046 1,117,831 2,156,075 6,829,031

B = Beef; D = Dairy; H = Hogs; P = Poultry; O = Other.
*Project 14 includes funding for all categories and includes Administration (see Funding by Species for actual category dollars).
**Non-AES includes funding for Dairy, Hogs, and Other categories (see Funding by Species for actual category dollars).
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The COAFES maintains research and teaching animal herds at five of the six Research and
Outreach Centers and at the St. Paul Campus.  Table 3 below is a summary of species type
at each site.

Table 3

SUMMARY OF SPECIES TYPES AT RESEARCH AT UM OUTREACH CENTERS AND ST. PAUL

CAMPUS

Location Beef Cow/Calf Dairy Swine Poultry 

St. Paul   X       X    X    X     X

SROC - Waseca     X    X

WCROC - Morris    X    X

NWROC - Crookston         X    X

NCROC – Grand Rapids          X

ROSEMOUNT        X     X

Source: compiled by COAFES

FEDERAL FUNDS ALLOCATED TO OTHER RESEARCH

The Federal Government provides funding for animal agriculture through the Agricultural
Research Service (ARS) and the USDA Cooperative State Research, Education and
Extension Service.  Table 3 below is a summary of ARS funding for all programs nation-
wide from 1998 to 2000.  Approximately 16% of ARS funding is used for animal
agriculture research.
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Table 3

AGRICULTURAL RESEARCH SERVICE (ARS)
Program Level

(Dollars in Millions)

1999 1998 Current 2000
Program Actual Estimate            Budget
Research and Information:
1. Soil, Water and Air Science $84 $86 $108
Plant Science 253 275 278

Animal Science 120 127 131
Commodity Conversion & Delivery  148 162 160
Human Nutrition  70  68  89

Integration of Agricultural Systems  28  30  31
Information & Library Services  20  19  21
Repair and Maintenance  18  18  18

Contingency Research Fund   1   1   1
Total, Ongoing Research & Info      742   786 837

Supplemental Drug Control Research

Funding 000 28        000
Total, Research & Info & Supp       742 814  837

Trust Funds               20               20  20

Buildings and Facilities               81               56  44
Total, ARS              $843              $890 $901

Source: data compiled by COAFES
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Table 4 is a summary of USDA funding for all programs from 1996 to 2000.

Table 4

USDA COOPERATIVE STATE RESEARCH, EDUCATION & EXTENSION SERVICE

Information Summary

USDA-CSREES Budget Summary

Selected Items: Budget ($ Million)
FY 96 FY97 Prop.                FY98
Hatch Act Funds 168.734 168.734 168.734          168.734
Animal Health (1433) 5.051 4.775 4.775            4.775
Rangeland Research Grants 0.475 0.475 ------            ------
Special Grants 59.615 61.536 34.789            67.743
Evans Allen (1890) 27.735 27.735 27.735            27.735
Aquaculture Centers 4.000 4.000 4.000            4.000
Sustainable Agriculture 8.100 8.000 8.000            8.000
Federal Adm. Grants 10.337 10.249 2.662            11.226
Buildings & Facilities 57.838 61.591 ------             ------
Higher Education 19.500 20.150 20.500             21.500
Extension 427.750 426.273 417.8               423.376
McIntire-Stennis (Coop. Forestry) 20.497 20.497 20.497             20.497
National Research Initiative (NRI):
Animal Systems 23.750 23.104 29.500             24.000
Plant Systems 37.000 36.044 47.000             37.000
Nutrition, Food Safety & Health 7.400 7.209 11.000             8.000
Natural Resources & Envir. 17.650 17.194 27.000             17.500
Markets, Trade & Policy 4.000 3.897 6.500             3.900
Processes and New Products 6.935 6.755 9.000             6.800
Water Quality ------ ------ ------             ------
Integrated Pest Management ------ ------ ------             ------
Pesticide Impact Assessment ------ ------ ------             ------
Total – NRI 96.735 94.203 130.000 97.200

Source: Information compiled by Richard R. Frahm, National Program Leader Animal
Genetics, USDA-CSREES

NATIONAL LEVEL RESEARCH INVESTMENT WITH AN EMPHASIS ON RESEARCH IN

ANIMAL SCIENCE

The available estimates of investments in and returns on animal science research and
extension for U.S. agriculture are at the national level.  No studies of the rate of return on
animal research have been conducted for the state of Minnesota.  This discussion begins
with an overview of public and private research investments for all segments of U.S.
agriculture.  The discussion moves to funding for livestock and poultry research and rates
of return to animal research in the U.S.  The following comments are based on
unpublished tables from Alston, Christian and Pardey and Fuglie, Narrod and Neumyer.
(Alston et al. 1999) (Fuglie et al. 1999)  The tables are included with permission of the
authors and are found at the end of this section.
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Funding of Animal Research

Table 5 shows the sources of funds (in both nominal and 1993 dollars) for state
agricultural experiment stations (SAES) and other cooperating institutions for the period
1972 through 1997.  Nominal dollars of SAES funding increased dramatically over the
period.  Even after being deflated, expenditures increased approximately 66 percent (in
1993 dollars) over this period.  However, the average annual growth rate of every source
of SAES funding listed in Table 5 declined in the 1990s, and the total declined in real
terms after 1994.

As shown in Table 6, the proportion of total expenditures on agricultural research provided
by USDA declined over the period, while the proportion provided by the private sector
increased.  USDA funding for agricultural research has increased less rapidly than SAES
over the period, making SAES funding a larger proportion of total public research. The
proportion of public research funding provided by SAES increased from 65% in the 1970s
to 77% in 1997.  Private research funding, approximately equal to public research in the
1970s, grew more rapidly over the period. As a result, the ratio of public research to
private research declined from 1.01 in the 1970s to 0.76 in 1997.

The percentage of SAES funding devoted to crops and livestock declined from 1970 to
1993, as shown in Table 7.  Research funding for livestock as a percentage of SAES funds
declined from 26.3% in 1970 to 23.3% in 1990.  The percentage declined for all species of
livestock and poultry except swine, which was approximately the same in 1993 as it was in
1970.  The research areas receiving increased funding over the period include natural and
recreational resources, trees, forest and forest products, fish and game, and other.

Research expenditures relative to commodity value is referred to as research intensity.
The research intensity for livestock and poultry in 1970, 1984 and 1996 is given in Table
8.  The public sector research intensity has declined for layers, broilers, and turkeys, while
beef, dairy and swine increased.  The research intensity for sheep and wool has increased
more dramatically than for other species because research expenditures for sheep have
increased substantially while increases in production value have been modest even in
nominal terms.

Table 9 documents the public sector animal research by sources of funds in both dollar
value and percent of total expenditures.  The animal research is differentiated by species
and compares three discreet years of expenditures in 1996 dollars.

Rates of Return on Animal Research

Successful investment in agricultural research leads to increases in productivity, that is
more output from a given amount of total inputs.  Increases in productivity stem from the
development of new or improved outputs, better or cheaper inputs, and other changes in
the stock of useful knowledge that enables producers to choose and combine inputs more
effectively.
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Evaluations of the economic effects of research involve relationships between the size of
the investment in research and the increased output.  These evaluations account for the
timing of research investments and the economic benefits, since there are often lengthy
lags between the initiation of the research, the adoption of research results, and the
realization of benefits.

A large number of studies have estimated the rate of return on livestock and poultry
research in the U. S..  These studies, conducted using a variety of methodologies, report
relatively high social rates of returns to society.  The studies summarized in Table 10 have
returns of 21 percent or more, indicating that research in animal agriculture is a good
investment. Work by Huffman and Evenson (1993) suggests the payoff for pretechnology
(basic science) livestock research is much greater than for applied research.  There has
been no definitive work for the period after 1982 although ad hoc work has suggested
some decline in the return to animal research.  One of the reasons given is the redundancy
of some animal research conducted in multiple locations when a couple of locations would
have sufficed.  However, more work is needed to verify this hypothesis.

The social rates of return discussed in this paper are based on data for the entire country.
An evaluation of the returns to animal research and extension investments in Minnesota
would require a new study.
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TABLE 5 - Source of funds for state agricultural experimental stations (SAES) and other cooperating institutions
                                                  Federal                                                                                             Non-Federal                                              Grand Total

Year CSREESA

dmin
USDAb Otherc Total State Sales Industryd Other Total Nominal Realf

                                               (millions U.S. dollars)                                                                                                (millions 1993 U.S. dollars)

1972 71.5 7.0 28.2 106.7 205.5 23.2 16.6 11.0 256.3 363.0 1,213.9
1973 78.2 7.7 29.6 115.4 222.1 28.1 17.7 11.7 279.6 395.1 1,253.1
1974 83.2 8.8 32.0 124.0 247.4 32.4 21.0 12.2 313.0 437.0 1,293.6
1975 92.0 11.1 35.3 138.4 284.7 37.3 24.0 15.0 361.0 499.4 1,369.6
1976 104.8 10.5 40.8 156.1 309.7 30.7 28.3 16.4 385.1 541.3 1,388.0
TO 1976e 26.2 2.6 10.2 39.0 77.4 7.7 7.1 4.1 96.3 135.3 347.0
1977 118.9 12.6 55.6 187.0 321.2 39.1 32.7 21.9 414.8 601.8 1,483.1
1978 134.5 16.5 57.9 208.8 374.9 40.1 34.7 22.4 472.1 680.9 1,582.5
1979 156.3 21.1 64.6 242.1 413.5 46.7 37.1 27.2 524.5 766.6 1,663.0
1980 162.8 27.5 71.6 261.9 456.4 55.9 48.4 30.5 591.3 853.1 1,709.7
1981 174.3 33.3 83.0 290.6 501.2 59.1 53.5 38.2 652.1 942.7 1,728.2
1982 199.2 36.2 107.6 343.0 545.2 62.5 61.3 45.5 714.6 1,057.6 1,790.3
1983 204.9 38.9 95.2 339.0 576.5 65.4 66.7 49.1 757.7 1,096.7 1,702.5
1984 210.5 38.5 103.2 352.3 621.8 66.3 71.0 54.4 813.5 1,165.7 1,748.6
1985 221.0 35.9 112.4 369.4 678.3 70.5 79.1 61.5 889.3 1,258.7 1,786.7
1986 222.7 35.8 140.6 399.1 741.7 69.4 85.1 70.2 966.5 1,365.6 1,829.5
1987 230.8 36.8 148.1 415.7 778.8 75.4 93.8 85.1 1,033.1 1,448.8 1,831.7
1988 247.8 42.2 153.5 443.5 823.4 84.8 99.1 91.1 1,098.3 1,541.8 1,874.8
1989 261.0 48.9 169.7 479.6 894.4 92.4 111.3 102.1 1,200.2 1,679.8 1,932.7
1990 272.8 54.1 188.6 515.5 950.1 102.4 126.6 112.4 1,291.5 1,807.0 1,985.2
1991 290.8 57.8 199.4 548.0 985.9 113.6 134.0 114.8 1,348.4 1,896.3 1,984.5
1992 316.6 60.7 221.3 598.7 981.5 116.1 143.4 121.0 1,362.1 1,960.7 1,996.7
1993 331.0 68.6 249.0 648.5 985.4 110.0 146.1 134.8 1,376.3 2,024.8 2,024.8
1994 353.2 79.8 270.0 703.0 1,010.9 116.7 152.9 148.2 1,428.7 2,131.7 2,073.6
1995 356.5 83.8 285.8 726.1 1,048.9 114.2 155.3 148.4 1,466.8 2,192.9 2,060.6
1996 344.1 83.1 288.3 715.6 1,049.5 120.5 162.5 164.2 1,496.8 2,212.4 2,022.3
1997 339.6 88.4 290.9 718.9 1,081.7 127.4 177.7 168.5 1,555.3 2,274.2 2,017.2
Annual growth rates                                                                                                                                         (percentages)

1972-1997 6.4 10.7 9.8 7.9 6.9 7.1 10.0 11.5 7.5 7.6 2.1
1990-1997 3.2 7.3 6.4 4.9 1.9 3.2 5.0 5.9 2.7 3.3 0.3

SOURCE:  Alston, et. al.NOTE:  Includes all 50 SAESs, forestry schools, 1890/Tuskegee institutions, veterinary schools, and other cooperating institutions.
 Includes formula funds, special grants, and competitive grants.



C-109

b
 Includes monies received from USDA grants, contracts, and cooperative agreements.

c
 Includes contracts and grants received from agencies such as the National Science Foundation, Energy Research and Devel. Administration, Department of

Defense, National
Institutes of Health, Public Health Service, National Aeronautics and Space Administration, and Tennessee Valley Authority.
d
 Includes funds received through industry grants and agreements.

e
 Includes appropriations for the period from July 1, 1976, to September 30, 1976, the so-called transition quarter (TQ) whereby the federal government moved

from a fiscal year  ending June 30 to one ending September 30.
f
 Deflated with a revised and updated version of the U.S. agricultural R&D deflator from Pardey, Craig, and Hallaway (1989).

Table 6 Summary of funds available for U.S. agricultural R&D
1950 - 1959 1960 - 1969 1970 - 1979 1980 - 1989 1996 1997 (1950 - 1997)

Funds available (millions U.S. dollars per year) (percentages)
SAES research 89.55 200.18 483.68 1,212.89 1,766.07 2,234.55 8.06
USDA research 46.08 109.32 258.58 500.37 614.08 653.68 6.78
Total public research 135.63 309.50 742.26 1,713.25 2,380.15 2,888.23 7.70
Total private research na 300.30 746.70 2,0053.40 3,012.00 3,416.00b 9.17c

Extension 99.62 186.70 415.33 955.88 1,264.05 1429.15d 6.98e

Funds available (millions 1993 U.S. dollars per year)
SAES research 679.19 983.21 1,331.92 1,752.52 1,940.22 1,982.00 2.71
USDA research 347.75 539.23 711.77 732.69 674.63 579.80 1.49
Total public research 1,026.95 1,522.44 2,043.68 2,485.20 2,614.85 2,561.80 2.37
Total private research na 1,472.77 2,044.86 2,964.94 3,309.01 3,478.71b 3.25c

Extension 760.93 924.47 1,168.21 1,390.08 1,388.69 1,390.2d 1.55e

Funding ratios
SAES research/total public research 0.66 0.65 0.65 0.70 0.74 0.77 0.34
SAES research/USDA research 1.97 1.83 1.89 2.40 2.88 3.42 1.20
Public research/Private research na 1.04 1.01 0.84 0.79 0.76b (-.98)c

Total public research/Extension 1.34 1.64 1.83 1.79 1.88 1.92d 1.06e

Source:Alston, et. al. aDeflated with a revised and updated version of the U.S. agricultural R&D deflator from Pardey, Craig, and Hallaway (1989).b1992
figure.cGrowth rate for 1960-1992 period.d1994 figure.fGrowth rate for 1950-1994 period.
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Table 7 R&D expenditures by commodity, U.S. Department of Agriculture (USDA) and state agricultural experiment stations
(SAESs)

USDA SAESs
1970          1980          1993 1970         1980          1993

(percentages)
Crops 35.3 30.9 36 37.6 35.3 31.8
     Corn 1.7 2.3 3.9 3.3 2.9 2.8
     Rice 0.5 0.4 0.6 0.4 0.5 0.8
     Wheat 2.3 2.1 3 2.5 2 2.2
     Soybeans 1 2.6 3.1 2 3.2 2.4
     Fruit 5.5 4.5 5.5 7.4 6.1 4.9
     Vegetablesa 4.1 3.5 4.7 6.4 6.5 6.5
     Cottonb 8 4.7 4.5 2.7 1.8 1.3
     Tobacco 2.6 0.9 0.7 1.3 0.8 0.7
     Range, pasture, and forage 3.7 4.7 4.6 4.5 4.9 3.6
     Other 6 5.3 5.3 7.1 6.5 6.5
Livestock 19.4 16.4 15.4 26.3 24.8 23.3
     Poultry 3.3 2.2 2.7 5.2 3.7 3.1
     Beef cattle 5.3 5.4 4.3 7.6 8.7 6.8
     Dairy cattle 5.1 3.5 3.3 6.9 6 5.2
     Swine 2.5 2.8 3 3.1 3.4 3.1
     Sheep and wool 2.1 1.5 1.2 1.9 1.4 1.5
     Other 1 1 1 1.5 1.6 3.5
Natural and recreational resources 13.3 12.1 13 8.5 8.8 9.1
Trees, forest, and forest products 17.3 16.9 15.9 4.6 6.4 6.9
Fish and game 0.7 1.6 2.3 2.3 2.9 4.4
Human resources, organizations, and
institutes

6.3 7.5 9.5 5.1 5.6 5.6

Other 7.7 14.5 7.9 15.5 16.1 18.8
   Total 100 100 100 100 100 100
SOURCE: Alston, et. al.aIncludes potatoes.bIncludes cottonseed.
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Table 8.  Public-sector animal research relative to commodity value in 1970, 1984, and 1996.
1970
Commodity SY Research

Expenditure(‘000 $)
Production
(million $)

Research
Intensitya

Research Expenditures
(million 1993$)b

Layers 122.1 6,719 2,034 0.33 24,964
Broilers 132.2 7,287 1,496 0.49 27,075
Turkeys 39.3 2,583 485 0.53 9,597
All Poultry 403.7 22,577 4,192 0.54 83,885
Beef 510.9 33,840 13,730 0.25 125,733
Dairy 515.8 31,345 6,512 0.48 116,462
Swine 197.8 14,593 4,444 0.33 54,220
Sheep & Wool 163.5 9,963 386 2.58 37,018
Totalc 2,032.6 126,931 29,528 0.43 471,612
1984
Layers 61.8 10,677 3,608 0.30 16,016
Broilers 85.1 13,707 5,520 0.25 20,561
Turkeys 46.5 8,566 1,581 0.54 12,849
All Poultry 336.9 56,789 11,145 0.51 85,184
Beef 614.1 129,822 29,484 0.44 194,733
Dairy 461.5 92,974 18,244 0.51 139,461
Swine 286.1 64,069 9,509 0.91 96,104
Sheep & Wool 127.0 23,805 464 5.13 35,707
Totalc 2,310.9 453,281 70,774 0.64 679,921
1996
Layers 40.1 12,989 4,139 0.31 11,872
Broilers 95.4 29,988 12,347 0.24 27,409
Turkeys 42.5 12,991 2,841 0.46 11,874
All Poultry 306.1 91,915 19,947 0.46 84,010
Beef 467.7 178,383 33,846 0.53 163,042
Dairy 381.8 143,802 20,888 0.69 131,435
Swine 269.9 98,850 10,930 0.90 90,349
Sheep & wool 121.7 42,634 608 7.01 38,967
Totalc 2,108.0 720,919 89,359 0.81 658,920
SY = scientist-years.Production = a three-year moving average of annual cash sales.aResearch Intensity = $ of research ÷ $
of production x 100%.bDeflated with a revised and updated version of the U.S. agricultural R&D deflator from Pardey, Craig
and Hallaway (1989).cColumns will not add to totals because some commodity categories are not mutually exclusive and
some minor commodities are not listed separately.  Also, some animals research cannot be allocated to individual
commodities.Sources: Fuglie, et. al.SouSSSouS
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Table 9.  Public-sector animal research by sources of funds
Commodity (‘000 of 1996 dollars)

Federal               State                Non-gov Federal
(%)
State Non-gov

Layer 1970198
41996

23,02710,65
97,749

10,3229,166
5,734

2,9312,0441
,502

52.8%39.2%
44.3%

36.8%49.7%
44.1%

10.4%11.1%
11.6%

Broiler 1970198
41996

26,28813,82
917,849

9,33211,062
10,803

3,0272,2133
,332

59.4%43.9%
52.9%

30.7%46.7%
36.0%

9.9%9.3%11
.1%

All Poultry 1970198
41996

86,32758,52
447,472

32,09244,12
040,125

8,7529,1591
2,299

56.7%45.7%
43.0%

34.0%45.0%
43.7%

9.3%9.3%13
.4%

Beef 1970198
41996

80,160102,9
6074,677

42,42683,12
868,505

26,93541,58
737,198

50.9%44.4%
40.7%

30.0%37.1%
38.4%

19.1%18.5%
20.9%

Dairy 1970198
41996

80,14773,34
455,642

41,82063,92
657,048

17,14026,75
633,108

55.0%43.5%
37.3%

32.0%39.8%
39.7%

13.1%16.7%
23.0%

Swine 1970198
41996

42,84458,22
745,895

17,46138,77
438,532

8,84817,096
16,418

56.8%49.5%
44.4%

28.7%35.0%
39.0%

14.5%15.4%
16.6%

Sheep 1970198
41996

35,21525,23
421,632

9,65315,519
15,674

4,9523,7907
,325

64.9%53.0%
46.1%

23.2%37.7%
36.7%

11.9%9.2%1
7.2%

Other 1970198
41996

51,81790,49
977,687

27,46145,62
856,151

6,40922,396
37,485

44.5%54.1%
43.4%

45.0%30.8%
34.0%

10.5%15.1%
22.7%

All livestock 1970198
41996

376,510408,
788323,005

170,914291,
099276,035

73,035120,7
84143,832

54.0%47.4%
41.8%

32.2%37.2%
38.3%

13.8%15.4%
20.0%

Source: Fuglie et. al.

Table 10.  Rate of return to animal research in the United States

Investigator Year
Published

Commodity Period of Study Annual Internal Rate of
Return (%)

Peterson 1967 Poultry 1915-60 21
Bredahl & Peterson 1976 Poultry

DairyBeef,
Swine & Sheep

1969
1969
1969

37
43
47

Norton 1981 Dairy
Beef, Swine & Sheep

1974
1974

33
66

Smith, Norton, &
Havlicek Jr.

1983 Poultry
DairyBeef,
Swine & Sheep

1978
1978
1978

61
25
22

Norton & Ortiz 1991 Poultry
Beef, Swine & Sheep

1950-82
1950-82

46
55

Huffman & Evenson
Huffman & Evenson

19891993 Public livestock research (all)
Public livestock research
(basic)Private livestock research

1950-82
1950-82
1950-82

11
83
86

These studies used econometric models to relate investments in research to changes in animal productivity on farms.  Studies
using time series data evaluated changes in animal productivity over time.  Studies using data from a single period compared
investment in research to differences in animal productivity among states.Source: Fuglie, et. al.
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QUESTION 4: WHAT ARE THE IMPLICATIONS OF REGULATING ANIMAL

AGRICULTURE AT THE TOWNSHIP, COUNTY, STATE AND FEDERAL LEVEL?

The literature found in answer to the question of what are the implications of regulating
animal agriculture at the township, county, state and federal level is sparse.  A few studies
by agricultural economists have approached the question on the periphery, but not directly.
Other documents that were reviewed included opinion pieces on the effects of policies and
the preferred manner for government to act.  This section of the report first reports on
documents that generally address the level of government at which the regulation of
animal agriculture should occur.  The report then specifically considers two reports on that
address the question in Minnesota: two reports on county feedlot ordinances, and an
analysis by the legislative auditor of Chapter 7020 regulations.

Innes (1999) conducted an informal review of policy efforts to regulate the environmental
impacts of animal agriculture.  In his conclusion, his own opinion, Innes suggests that
taxing the external effect of animal agriculture so producers pay the environmental cost of
their practices and, therefore, act efficiently to protect the environment is simply not
feasible.  He states that tracing the environmental cost of nutrient pollution to individual
livestock facilities is extremely difficult and imprecise.  Rather, Innes says, government
should focus on the relationship between producer choices and environmental outcomes,
and more importantly focus on the choices that can be observed by the government at a
reasonable cost.  Innes states that governments’ role could be to reduce the incentives to
apply manure excessively.  He lists five policy options:

1. A chemical fertilizer tax to encourage the application of manure as a substitution;
2. Manure subsidies to encourage cost-effective off-farm marketing;
3. Regulating irrigation to promote the use of irrigation systems that reduce the cost of

spreading manure at more distant locations, hence spreading manure over more land;
4. Crop selection mandates to grow crops that have high nutrient uptakes; and
5. Regulating waste treatment to reduce the environmental damage from a livestock

operation.
Innes suggests that these reductions may reduce nutrient pollution but rarely will it tax
producers for the harm that they cause.  Additional spatial restrictions or incentives are
needed to elicit both efficient levels of production and an efficient spatial arrangement –
producing a given level of output with facilities that are of efficient size and number and
location.  Spatial regulations along with observable choices that affect environmental
outcomes (the five policy options above), have more potential to reduce animal
agriculture’s impact on the environment than present policies.  Present policies, Innes
states, are short on scale regulation, producer liability, flexible standards for prevention of
spills from waste stores and measures that can provide firms with optimal incentives,
rather than unenforceable directives, for environmentally friendly manure management.

The Center for the American Experiment created nineteen task forces to look at Minnesota
State Government and to make recommendations to the Governor and State Legislature for
the 1999 session and beyond.  The task forces’ made consensus recommendations based
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on the discussion and work of the task force members.  The task force which focused on
agriculture made the recommendation to “consolidate all agriculture regulatory functions
under the jurisdiction of the Department of Agriculture.”   The task force states that
farmers achieving compliance with the state’s environmental objectives should be made as
easy as possible.  Currently, agricultural regulatory functions are housed under a variety of
agencies and boards, including not only the Department of Agriculture but also the Board
of Water and Soil Resources, Department of Natural Resources, the Minnesota Pollution
Control Agency and others.  Housing regulatory authority in multiple agencies makes
compliance requirements differ among agencies.  Perarlstein and Meeks, (1999) in their
report on the task forces, comment that one of the biggest complaints from farmers is that
some agencies – most notably the MPCA – seem unable to explain exactly how to comply
with regulations and rather simply say when farmers are in violation; this creates an
unjustifiably adversarial atmosphere.

The question arises as to whether or not we can even measure the overall economic impact
of policies on communities.  Johnson and Scott (1999) describe a modeling tool which can
be used to provide policy decision support for state and local government officials,
including input-output modeling, cost-benefit analysis, and industrial targeting.  In
addition they describe a collaborative community policy analysis network that will
eventually extend to selected rural comminutes in twenty-five states.  The paper focuses
on the specifications and development of the COMPAS econometric community models.
The model could be utilized to study the impact local policy decisions on animal
agricultural development.

In another study Sribastava and Batie (1999) looked at the Porter Hypothesis as a way of
measuring the effect of public policy.  The Porter Hypothesis relates the effects of
environmental regulation on (a) technological innovation and (b) economic performance.
Specifically, it asserts that innovation offsets can occur.  These are a type of technological
change that will “partially or more than fully offset the costs of complying with
environmental regulation.”   The hypothesis is highly debated, in part because
nomenclature has been careless.  Also, the role of property rights in defining innovation
offsets has been neglected.  Recent changes in agro-environmental legislation provide an
opportunity to more thoroughly investigate the hypothesis and its implications.

If the Porter Hypothesis has validity in agriculture, the policy implications are important.
If agro-environmental regulations are designed as performance standards: they may be
more cost-effective than other non-point pollution strategies, they may focus producer and
contractor attention to search for innovation offsets, and they may induce innovation by
redirecting research and development expenditures to cost minimizing pollution
prevention technologies.

LOCAL FEEDLOT ORDINANCES

See also the Land Use report for descriptions of the tools used by local governments in
Minnesota to address the conflicts that arise with animal agriculture.  The Land Use report
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also outlines the legal authority of the State of Minnesota and local governments to
regulate animal agriculture through the use of land use tools.

Local governments in Minnesota have authority to enact zoning ordinances for regulation
of animal feedlots.  County and township interest in feedlot ordinances was stimulated at
the beginning of this decade by the emergence of new facilities considered “large” by
traditional standards.  Fears of odors and to a lesser degree water quality risks, and
concerns about ownership and community change caused the calls for controls.  The
researchers were unable to find academic literature discussing the implications of local
government   Informal, descriptive reports on efforts by two Minnesota counties were
reviewed and are presented below.

In response to the changing feedlot industry in the early 1990's, Blue Earth County drafted
a feedlot ordinance that requires all feedlots over 10 animal units to obtain a three-year
county permit.  Land Use Permits must be obtained by existing and new feedlots and they
must be renewed after a site visit every three years.  The County also has a delegation
agreement with the MPCA to act for the state in issuing certificates of compliance for
feedlots with up to 1000 animal units.  The County has blended traditional county and
state activities in their program.  According to Charles Peterson, Blue Earth County
Feedlot Officer, in an unpublished paper (Peterson 1998), the ordinance and permitting
program have been successful.  All existing and new feedlots in Blue Earth County have
received site visits and inspections.  Peterson observes that people’s fears that the “tough”
regulations would destroy the well-established feedlot industry in the County and would
send producers to neighboring counties with “looser” regulations have not come true.

Another example of local government response to animal feedlots is the work of the Lyon
County Township Association.  The report from their work describes the issues of
importance and their perspective on local and state level controls.  Seventy-two
representatives of the Lyon County, Minnesota Township Association met in April1998
and prioritized the topics they felt to be of greatest concern as the county developed a
feedlot ordinance.  The highest priority items selected (and listed in order) were:

1. Economic viability of livestock producers and general business and grain producers,
2. Groundwater pollution,
3. Absentee ownership,
4. Scientific based regulations,
5. Setbacks/health impact,
6. Air quality,
7. Impact on property values,
8. Agricultural preservation,
9. Appropriateness of township regulation,
10. Groundwater usage and 10 tie)
11. Individual and corporation.
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Originally many felt that county authority to enact zoning ordinances applied only to land
use provisions (such as setbacks/separation distances) and did not include environmental
regulations (such as nutrient applications rates) which are addressed by the MPCA in its
feedlot permitting process under Minnesota Rules, Chapter 7020.  This view was based on
the concept of preemption by the state of some local authority over animal agriculture
because of the extensive state regulation of these facilities.  However, ordinances almost
immediately began addressing a variety of feedlot issues including land use, water quality,
and much less commonly, air quality.

Due to MPCA's role in regulating the environmental impacts of feedlots, the question of
whether local governments can address environmental issues with their land use
regulations, however, is open to significant question (the issue of preemption).  In the
Crooks Township, Renville County v. ValAdCo., 504 N.W.2d267 (Minn.Ct.App 1993)
case, the Minnesota Court of Appeals struck down a township's attempt to regulate the
establishment of a feedlot because regulation involved a permitting system, applicable
only to feedlots, that was very similar to the state's environmental review permitting
requirements.  It is important to note that this decision came from the Minnesota Court of
appeals, not the Supreme Court., and that it involved a Township, not a County.The
inclusion of environmental regulations in county feedlot zoning ordinances was challenged
in the courts in the 1995 District Court case of Blue Earth County Pork Producers, Inc v.
Blue Earth County.  The District Court judge ruled that the county could include manure
management regulations in their feedlot ordinance. The fact that it involved a county
rather than a township may or may not explain why the district court reached a conclusion
that on its face appears inconsistent with the holding of the Minnesota Court of appeals in
the Crooks Township case.The Minnesota Supreme Court has not addressed these issues.

CHAPTER 7020 REGULATIONS

The major state program regulating feedlots is authorized by Minnesota Rules, Chapter
7020 and conducted by the Minnesota Pollution control Agency.  A major review of that
program was made by the Legislative Auditor and reported in January 1999.  (Noble 1999)

In recent years, Minnesota has experienced a significant growth in the number of large
animal feedlots, particularly swine facilities.  Citizens have raised concerns about the
impacts of feedlots on both water and air quality.  In April, 1998, the Legislative Audit
Commission directed the Office of the Legislative Auditor to evaluate the environmental
regulation of feedlots by the Minnesota Pollution Control Agency (MPCA) and the
counties participating in the MPCA feedlot program.  The study included interviews with
MPCA management staff, county regulatory staff, other state and local agency staff,
livestock producers, environmental groups, concerned citizens, and other state and
national experts.  MPCA permit, enforcement, and environmental review files were also
analyzed.  County regulatory officials were surveyed and some were personally visited by
the staff completing the study.  Existing reports and literature was reviewed on feedlot
pollution and regulation, including regulatory activities in other states, were reviewed.
The Legislative Auditor’s study also included on-site visits to several feedlots in
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Minnesota to see firsthand the steps being taken to address water and air pollution
concerns.

The study found that the MPCA feedlot program had several strengths, including the
design standards applied to new or expanded feedlots, the monitoring of water quality at
certain feedlots, and the relatively new monitoring of air quality.  However the study also
identified numerous weaknesses in the MPCA feedlot program.  These weaknesses include
a lack of  timeliness in reviewing and approving permit applications, insufficient review of
some permit applications, limited follow-up on expired interim permits, insufficient
resources devoted to visiting sites prior to permit approval or during construction,
insufficient oversight of feedlots once they are in operation except in response to
complaints, poor tracking of staff responses to citizen complaints, a weak but improving
enforcement program, little or no meaningful oversight of delegated county feedlot
programs, and the failure to update rules since the late 1970’s.

The study also indicated a wide variation in the quality and comprehensiveness of county
feedlot programs.  Some county programs are excellent, while others are inadequate.  The
study summarized that counties can be valuable partners for the MPCA feedlot program,
but the agency needs to provide clear program expectations for counties and perform
better oversight of county feedlot programs.

The study listed numerous specific observations and recommendations related to the
MPCA feedlot program.  These observations and recommendations have been divided into
six categories.  They are : permitting, environmental review, oversight, county feedlot
programs, feedlot rules, and MPCA resources.   Following is a summary of the
observations and recommendations identified in the study in each of the six categories:

1. Permitting

Most of the permits that MPCA issues are either “interim permits” or “Certificates of
Compliance”.  An interim permit is issued for new construction or for a feedlot that poses
a potential pollution hazard to the environment.  An interim permit expires after ten
months and should be replaced with a certificate of compliance once construction is
completed satisfactorily or corrective action has been taken to eliminate the pollution
hazard.  A certificate of compliance has no expiration date and indicates that a feedlot
meets agency standards.  MPCA also issues National Pollution Discharge Elimination
System (NPDES) permits to certain large feedlots (over 1,000 animal units) that have the
potential to discharge to waters of the state.  About 16,000 feedlots in the state currently
have state or county feedlot permits, and about 23 feedlots in Minnesota have a NPDES
permit.  Currently, MPCA charges a permit fee for NPDES permits, but not for other state
feedlot permits.  Before MPCA issues feedlot permits, the agency usually reviews plans
and specifications for all proposed manure storage structures to ensure that structures are
designed in a manner that will not degrade ground or surface water quality.

2. Environmental  Review
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Another function performed by MPCA and sometimes by counties is the environmental
review of certain proposed feedlots.  According to rules established by the Minnesota
Environmental Quality Board (EQB) an environmental assessment worksheet (EAW)
must be prepared for any proposed new or total confinement feedlot with a capacity of
2,000 or more animal units or an expansion of an existing total confinement feedlot
resulting in an increase in capacity of 2,000 or more animal units.  For partial confinement
facilities an increase in capacity of 1,000 or more animal units requires an EAW.   MPCA
or a county may also require an EAW for a feedlot project of any size, based on the
location, nature, or potential environmental effects of that operation.  This EAW could be
based on the knowledge of MPCA or county officials or upon evidence presented in a
petition signed by at least 25 citizens.  The number of EAW requests received by MPCA
grew from an annual average of 10 requests from 1995 - 1997 to 22 requests in 1998.  This
has caused a considerable backlog for MPCA staff, since it typically takes four to nine
months to complete a routine EAW.

Oversight

In addition to issuing feedlot permits, there is also a need for MPCA to provide ongoing
oversight of permitted feedlots and scrutiny of unpermitted feedlots.  A detailed feedlot
inventory could help identify facilities needing a feedlot permit, as well as facilities that
are a potential pollution hazard.  In addition, a regulatory agency should periodically
inspect all permitted feedlot facilities on an ongoing basis to ensure that facilities are being
operated in accordance with permits and that pollution problems are not occurring.  It is
also important for MPCA and counties to ensure that appropriate steps are taken to protect
the environment from water pollution when a feedlot closes and is no longer in operation.

County Feedlot Programs

MPCA’s feedlot program depends on delegated counties to issue permits, oversee feedlot
operations, and minimize environmental pollution from feedlots.  Ideally, a good county
feedlot program should have an inventory of feedlots in the county, know which feedlots
pose environmental problems, and have a plan to address the pollution problems.  County
officials should also thoroughly review new and expanded feedlot permit applications and
ensure that feedlots are constructed in accordance with MPCA rules and guidelines, local
zoning ordinances, and sound engineering practices.  County programs vary considerably
in the degree to which they are funded and have the desired regulatory practices in place.
Counties also vary in the type and extent of environmental risks that result from their
geographical and geological features. Minnesota has feedlot programs in some counties
that are less than adequate and programs in other counties that are exemplary and are more
advanced than MPCA’s regulatory efforts. There are 47 counties with designated county
feedlot programs under the MPCA feedlot program.

Feedlot Rules

The study identified existing feedlot rules in Minnesota as one of the key reasons that
there have been problems with animal feedlot regulation in the state.
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MPCA Resources

The study identified fundamental resource problems that have adversely affected MPCA’s
performance in administering the state feedlot program..
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GAPS IN THE LITERATURE AND RECOMMENDATIONS FOR
ADDITIONAL RESEARCH

The social rates of return discussed in this paper are based on data for the entire country.
An evaluation of the returns to animal research and extension investments in Minnesota
would require a new study.  Such a study would delineate the changes in output and input
use over time for the major types of livestock and poultry produced in the state.  Public
research and extension investments in Minnesota over time would need to be documented.
It would also be important to document public research investments in other states as well
as private research investments to measure spill-over effects of these investments on the
productivity of Minnesota’s animal agriculture.  The study would need to account for
changes in quality of inputs and outputs over time.  Efforts should also be made to account
for environmental benefits/degradation of animal research and extension.

A study that deals with these issues would require two to three years to complete.
However, it has the potential to produce estimates of the social rates of return to
Minnesota’s publicly funded investment in research and extension for each of the major
types of livestock and poultry produced in the state.

Role of Government Research Needs Relating to Feedlot Regulation:

n Research that addresses the costs and effectiveness of various technologies would help
policy makers and regulatory agencies enact requirements that realistically balance
pollution control and economics:

n Costs and effectiveness of various technologies and approaches to reducing risk of
odor, air pollutants, and nutrient runoff and leaching from livestock facilities, manure
storage units, and land with manure applied.  Priorities include models for odor plume
dispersion based on various factors such as topography, weather, facility and manure
storage technology and treatment methods, to help base siting decisions on more
definable risks.

n Costs of implementing odor and nutrient loss technology and practices and their impact
on production costs and industry location.

n Identification of the role of specie, operation size, technology, siting, etc. on potential
air and water pollution.  Results could help determine what sites to regulate.

n The logistics and economics of implementing regulatory programs to maximize impact
and reduce cost:

n Study of the economics and efficacy of feedlot regulation.  Most efficient and effective
way(s) to deliver services and insure reasonable compliance.  Variables such as level of
government, staffing, pairing with incentive programs, etc.  Also measure the
effectiveness of incentives versus penalties.
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n Consideration of how best to address the land use, environmental, and social/values
aspects of feedlot regulation.  Separately (different laws and agencies), or in
combination?

n Identify the factors associated with differing levels of community conflict associated
with feedlot siting and regulation.

n Identify how state, federal, and local tax laws and policies impact animal agriculture.

n Research on the effects of any of the  laws and policies described in the report on
individual livestock, poultry, and dairy producers, processors, marketers, or other
industry interest groups.  Research on the effect that any of these laws and policies have
on the structure of the animal agriculture industry as a whole.

n Research on the laws that appear to have the most significant environmental, economic,
social, and public health impacts on individual business entities, as well as, the structure
of the animal agriculture industries to attempt to measure both the perceived and actual
impacts would be beneficial. Research that attempts to identify the purposes of the
various laws and policies, measures the extent to which these purposes have been met,
and the obstacles that prevent better implementation of the purposes would also be
beneficial.

n If in the GEIS process there are to be different alternative structures or scenarios
compared, it may be useful to attempt to analyze how livestock, poultry and dairy
producers would fair with existing laws under each of the scenarios.  In addition, it would
be useful to identify the types of government policies that would foster the different
scenarios being compared.

n More research into the extent to which access to credit impacts various livestock,
poultry and dairy producers based on size of operation, methods of production, and
methods of marketing would be very useful.
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LIST OF MAJOR ON-GOING WORK

The only on-going work on the Role of Government that was found during the literature
review was the study by Mark Edelman of Iowa State University working with the
National Task Force of Extension Specialists.  The survey designed by the group to
determine the impact of feedlot policies in each state is not yet complete.  The survey
results should be completed and published near the end of 1999.  Preliminary results were
discussed in the literature review.
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