
July 11, 2007 
 
 
TO:  Environmental Quality Board Members 
FROM: Gregg Downing 
  Environmental review coordinator 
  651/201-2476 
 
SUBJECT: Request for authorization to begin formal rulemaking process for “phase 

2” rule amendments 
 
 
Action requested.  The staff request that the Board authorize that the Chair, Executive 
Director and staff to commence the formal rulemaking process for the proposed draft 
amendments to the environmental review program, dated July 12, 2007, that are 
contained in the Board packet.  To do so, the Board can adopt the enclosed sample 
resolution (which uses ‘boilerplate’ language for authorizing formal rulemaking).   If the 
Board authorizes rulemaking, the staff would undertake the various logistical and 
procedural steps necessary to issue notice of the proposed rules and the public hearing 
process.  The public hearings on the proposed rules would likely occur in October or 
November if the Board authorizes rulemaking at this meeting, and the rules would 
hopefully come back before the Board for final adoption in January or February of 2008. 
 
Background; the proposed rules.  The EQB has been working on some of the present 
proposed rule amendments since 2004, notably the proposed mandatory categories for 
shoreland projects.  Other proposed amendments are quite recent, notably the proposed 
mandatory EIS category for genetically-engineered wild rice releases that results from a 
legislative directive in the last session.  Altogether, the proposed amendments would 
affect 28 subparts of the rules (subparts are the smallest units of the rules that can be 
amended individually).   
 
The proposed amendments can be organized into four basic groups: 

1. New mandatory EAW, EIS & Exemption categories for projects in 
shorelands, and some associated definitions of new terms. (These amendments 
affect 12 rule subparts). 

2. Amendments dealing with how the rules treat “cumulative potential effects.” 
(These amendments affect 4 subparts.) 

3. Amendments to the procedures for the Alternative Urban Areawide Review 
process that would apply in certain specific circumstances. (These 
amendments affect 4 rule subparts.) 

4. Various other amendments, most of which merely clarify the rule language to 
better express what the EQB believes is the correct interpretation of the 
existing language. (These amendments affect 8 rule subparts.) 

 
The staff gave an extensive briefing to the Board about the first two groups at the April 
2007 meeting.  At that meeting the Board agreed that informal comments should be 
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sought on the proposed shoreland categories and on options for amending how the rules 
treat “cumulative potential effects” (or cumulative impacts).  The staff distributed those 
proposals to known interested persons and posted the notice at the EQB website and gave 
notice in the EQB Monitor and asked for comments by June 25.  Copies of the comments 
received on both topics are included in the packet.   
 
The staff considered the comments received on the cumulative potential effects issue 
when the amendments now proposed were developed.  A wide range of viewpoints was 
indicated in the comments, and there was both support and opposition to most of the 
options presented for comment.  No “consensus” was indicated by those comments.  The 
staff recommends that the Board proceed with “option B,” with some of the 
“enhancements” noted in the April memo; the propsed amendments the staff recommends  
include: 
 

1. Adding a definition of “cumulative potential effects” to be used in the context 
of the review of specific projects 

2. Retaining the term “cumulative impacts” which will be used only in the 
context of a Generic EIS 

3. In the definition of “cumulative potential effects,” repeat the wording from the 
Minnesota Supreme Court’s guidance about geographic and temporal scope of 
analysis 

4. Incorporate into the cumulative potential effects definition language 
describing factors for an RGU to consider when determining if a “basis of 
expectation” has been laid for a project. 

5. In the definition, use the term “environmental resources” rather than the 
Court’s term “natural resources” because it is a defined term in the rules and is 
slightly broader than “natural resources” 

6. Amend the EIS need criteria section relating to cumulative potential effects to 
include a list of factors an RGU should consider in determining if cumulative 
potential effects make an EIS necessary. 

7. Add wording to EAW, EIS, and AUAR content requirements directing that 
cumulative potential effects be considered  

8. Amend AUAR rules to provide that the boundary set for an AUAR does not 
limit the geographic scope of the technical analyses to be done. 

 
The main reason for recommending option B is to preserve the distinction made by the 
Supreme Court between broader analysis in a Generic EIS associated with the term 
“cumulative impacts” and the narrower analysis appropriate to project-specific review 
associated with the term “cumulative potential effect.”  The staff believes that it is very 
important to preserve this distinction.   
 
Almost all of the business-oriented commenters and the Association of Counties 
advocated that the EQB choose option A, which would make no changes in the rules 
themselves and rely on the Supreme Court’s opinion instead.  Apparently, these 
commenters’ main concern is that amending the rules could result in a change in the 
meaning of the rules away from the Supreme Court’s interpretation, with which they are 
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comfortable.  While the EQB staff can appreciate why these commenters might have that 
concern, we believe that we can avoid the problem that they appeared worried about.  
The staff believes that we can work the Supreme Court’s interpretation into the wording 
of the rules and provide some additional guidance on key points without substantially 
altering the meaning given in Supreme Court’s interpretation.   
 
The comments received on the shoreland categories proved more helpful to the staff in 
finalizing the proposed amendments.  The comments have resulted in three substantive 
and one wording change in those rules as now proposed. One EAW and one EIS category 
were modified, and an Exemption category is now proposed to be added, based on ideas 
contained in the comments.  Although the commenters raised some concerns over the 
proposed rules, it was much less than the opposition expressed about the original version 
of the categories issued last year.   
 
All of the proposed amendments, with one exception, have been discussed with the 
Board, and the most significant amendments have been discussed a number of times.   
The staff believes that all of the proposed amendments are now ready for the formal 
rulemaking process where comments will be directed to an Administrative Law Judge 
who will make a report to the Board after the hearing about whether the case for each 
amendment has been made, and whether each amendment should be adopted, modified, 
or withdrawn.   
 
The one amendment which has not been previously discussed with the Board results from 
a bill passed in the recent legislative session, which requires the EQB to add a mandatory 
EIS category to the rules for any release of genetically-engineered wild rice.  Since there 
is very little flexibility in how we draft that category, staff believes that that rule 
amendment can be added to the phase 2 rulemaking process even though it is a last 
minute addition which the Board has not seen before. 
 
The staff has prepared a Draft “Statement of Need and Reasonableness” document as 
required by law.  This document explains and justifies each proposed amendment, and 
provides certain analyses of what the predicted affect of the amendments would be on 
business, local units of government, and state agencies, including predicted costs.  The 
“SONAR” is the primary support document for the amendments in the hearing process, 
although additional testimony and facts can be added in the hearing.  The draft SONAR 
contained in the packet is not 100% final.  The finalized version of the SONAR can be 
brought before the Board at the August meeting for further Board review.  Chair 
Hugoson does not need to sign the SONAR until we are ready to issue the Notice of 
Hearing which will not occur until after the August meeting.   
 
Part IV of the SONAR, beginning on page 16, addresses each of the 28 proposed 
amendments subpart-by-subpart in the order in which they will appear in the rules.  
Board members are directed to that discussion for details about each of the proposed 
amendments.  At the Board meeting, the staff will go through all the proposed 
amendments with the Board to explain each and answer any questions that Board 
members may have.  Board members are also directed to part III of the SONAR, 
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beginning on page 3, for analyses of who would be affected by the amendments, and 
estimates of the numbers of additional EAWs & EISs and their costs that would probably 
result from the proposed shoreland project categories.  
 
Background; the rulemaking process.  To date all the work on the phase 2 rule 
amendments has been “informal.”  The EQB is now on the threshold of the “formal” 
rulemaking process.  The formal process includes the following steps: 

1. Board authorizes rulemaking. 
2. Revisor’s office prepares official text of proposed amendments working from 

EQB staff draft. 
3. Governor’s office approves rulemaking. 
4. Office of Administrative Hearings assigns Administrative Law Judge (ALJ). 
5. EQB staff and ALJ determine hearing dates and locations. 
6. EQB staff drafts Notice of Hearing; ALJ reviews and approves Notice 
7. EQB Chair signs Notice of Hearing and SONAR. 
8. Notice of Hearing and proposed rules published in State Register, Notice 

mailed to interested persons, Notice posted at website, press release 
distributed.  

9. Hearing held – may be at multiple locations and times.  Cannot start until 30 
days after Notice published. 

10. Post-hearing comment period (up to 20 days). 
11. Rebuttal period (one week). 
12. ALJ issues report to EQB (within 30 days). 
13. EQB can act to adopt rules in accordance with ALJ report.  More steps would 

be required if EQB does not follow ALJ’s recommendations exactly.  
 
Experience shows that it will take three to four months after the Board authorizes 
rulemaking to actually hold the hearing (step 9 above). The first two steps may take more 
than a month, depending on Revisor’s work load and other factors.  The State Register 
requires two weeks advance notice to publish proposed rules, and the hearing cannot start 
until at least one month after the Notice is published.  Thus steps 2, 3 and 8 alone can 
require 2 ½ months.  If the Board authorizes going forward at the July meeting, it is likely 
that final Board approval of the proposed rule amendments would occur in January or 
February of 2008.  
 
It is important for the Board to understand that entering into the formal process does not 
commit the Board to adopt any of the amendments being proposed.  The Board may 
choose to withdraw or modify any or all of the amendments proposed later in the process.  
No final decision needs to be made by the Board until the amendments are brought back 
to the Board along with the ALJ’s report after the hearing process.  At that time, the 
Board can choose not to adopt any or all of the amendments, or can modify any of the 
amendments (although there are restrictions on how extensive any modifications can be 
without having to provide for additional comment opportunities).  At that time, the Board 
will have the benefit of the report of the ALJ and the hearing record.  The ALJ’s report 
will actually address each of the proposed amendments, summarize issues raised in 
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comments, and make a recommendation as to whether the amendment can be adopted as 
proposed, or should be modified or dropped.   
 
Public comments received.  Included in the Board packet are copies of the public 
comments received in response to the recent informal comment opportunity regarding the 
options for handling amendments for cumulative potential effects and the proposed 
shoreland mandatory categories.  The comment period for this opportunity ended June 
25, although several comments were received after that date (and are included).  Board 
members may recall that there were earlier opportunities to comment:  

 In August 2006 a Request for Comments on the phase amendments in general was 
published.  The comments received were discussed with the Board last fall; the 
overwhelmingly negative comments about the original shoreland category 
proposal resulted in the simplified version now before the Board. 

 In December 2006 a Supplemental Request for Comment was published for 
several additional amendment ideas that arose out of the original comments or due 
to other events.   

 In June 2007 a Request for Comments was published on the idea of adding a 
mandatory EIS category applying to the release of genetically-engineered wild 
rice, in response to legislation passed in the 2007 session.  The comment period 
for that Request does not end until Monday, July 16.  The comments received will 
be handed out and discussed at the Board meeting.   

 
The staff has examined all the comments and incorporated those ideas that the staff 
believed would improve the rules, as described elsewhere in this memorandum.  
However, most of the comments have not resulted in any rule changes.  Some 
commenters basically reiterated positions they took in earlier comments.  Several 
commenters basically ‘reserved judgment’ until the actual rule language is proposed.  It is 
likely that some interested persons may attend the Board meeting and try to persuade the 
Board to drop or add certain amendments, or delay authorization of rulemaking.   
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