
PROPOSED LIST OF TOPICS FOR PHASE 2 RULEMAKING (as of 6- 6-06) 
 
1. EAW/EIS/Exemption categories* 

 New shoreland categories based on DNR proposal 
 
2. AUAR process.   

 Clarify the meaning of the AUAR boundary (in response to the Court of Appeals 
decision in MCEA vs. City of St. Paul Park).  State in the rules that the boundary 
is not intended to limit the scope of the analysis with respect to resources that may 
be affected outside of the boundary or sources of impacts outside the boundary 
that may contribute to cumulative potential impacts.  State that when preparing an 
AUAR cumulative potential effects must be treated in the same manner as when 
preparing an EIS, irrespective of where the AUAR boundary happens to be. 

 Specifically state in the rules that ordering an AUAR/setting the boundary of an 
AUAR does not imply that every project to be built within the area “may have the 
potential for significant environmental effects” (this would establish a clear basis 
for the proposed “drop out” provision of the next point). 

 Re-propose the “drop out” provision (at subpart 2) that was proposed in Phase 1 
but withdrawn after the hearing. 

 Re-propose the “development scenario scoping” provision, intended for use when 
the review covers a specific big project, proposed in Phase 1 (as a new subpart 5a) 
but withdrawn after the hearing.    

 
3.  Cumulative impacts.  This whole topic was deferred to Phase 2, largely due to 

pending Appeals Court and Supreme Court cases.  Now that decisions have been 
issued in both cases, appropriate revisions can be made.  Proposed revisions include 
adding a definition of “cumulative potential effects” based on Supreme Court’s 
decision and revising the EIS need criterion relating to “cumulative potential effects” 
to more clearly state its meaning as interpreted by the Supreme Court (at 4410.1700, 
subp. 7, item B). 
 

4. Other miscellaneous revisions: 
 

 Definition of “sewered area.”  Left over from Phase 1.  Issue is whether 
centralized septic tank systems serving the entire community should be consider 
as “sewered” and whether it should depend on the type of ownership/management 
of the system.  Rule language does not conform to EQB’s stated intent in 1982 
SONAR; Builders’ Assn. asked that the definition be broadened to include any 
community-wide centralized system regardless of ownership; DNR indicates that 
the definition is not consistent with the definition of the same term as used in the 
existing shoreland rules. 

 
_ 
_______________________________________________________________________ 
*Note:  revisions to the mandatory EAW and exemption categories for animal feedlots and new 
mandatory categories for projects near Highly-Important Natural Resources are deferred until 
possible future rulemaking 



 Clarification of definition of “project”.  Not considered in Phase 1 – new idea 
arising because of issues on a recent citizens petition on a rezoning action.  
Clarify that the ER program does not apply to quasi-legislative governmental 
actions, such as planning and zoning actions. 

 
 Petition process.  Not considered in Phase 1 – new ideas arising because of 

issues on a recent citizens petition.  Specifically state that: (1) the EQB chair or 
designee must return incomplete petitions to the petitioners’ representative with 
an explanation of why the petition is incomplete; and (2) material evidence must 
physically accompany the petition when filed – it is not sufficient to merely 
provide a reference to where the evidence can be obtained (such as a web 
address). 

 
 “Collateral” revisions needed as a result of the Supreme Court decision: 

The following two issues arose due to statements made in the Supreme Court’s 
recent decision that were not part of the main thrust of the decision. 

o State in the rules that to be considered, mitigation need not be “certain” to 
be able to address the impacts, but only “reasonably expected” to deal 
with them.  (Candidate locations: 4410.0200, subp. 51, defn. of 
“mitigation”; 4410.1700, subp. 7, item C.) 

o State in rules that only “adverse” environmental impacts need be 
considered in determining if discretionary review is required. 

 


