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Judge.
. UNPUBLISHED OPINION
HALBROOKS, Judge

Appellant Dead Lake Association, Inc. challenges the district court’s grant of summary

judgment to respondents Otter Tail County (county) and R. Murray Partnership, LLP - |

(developer), arguing that the county erred by not requiring an environmental-impact statement :
(EIS) for a proposed development project. Appellant niaintains that the county’s'approval of the
development (1) failed to consider the numerous impacts that the project would h'av.e on the
environment and (2) was based, at least in part, on the developer’s failure to submit inforrnatioo
on the existence of high levels of groundwater nitrates. Because we conclude that the county
was arbitrary and capricious in its failure to adequately evaluate the effects of increesed boating
activities on the lake and improperly mitigated the regulation of such effects, we reverse and
remand to the county for preparation of an EIS. o
FACTS

The material facts are not in dispute. In November 2002, the developer submitted an
application to the county for a conditional-use permit (CUP) for the. proposed construction of the
Blue Heron Bay Pl'OJeCt (the pr03ect or the development) As orlgmally env1s1oned the pro;ect

50}

consisted of a cluster development on Dead Lake with 151 res1dent1a1 -use dwellmg units™ and

limited additional commercial uses. The project also includes plans for a gen_er_al store, a
restaurant, two swim'mihg pools, a marina, common mooring facilities, and an access roed.. |

Dead Lake has been'classiﬁed by Ithe Minnesota Department of Natural Resources (DNR)
-asa nat'ural—environinent lake (NEL) meaning that it is shallow with limited capecities for
assimilating the 1mpacts of development and recreational use.” Minn. R. 6120 3000, subp la
(A) (2003) Accordmg to the DNR, Dead Lake has about 36.3 miles of shoreline and a._.l
max1mum depth of 65 feet. But because 83% of the lake 1s less than 15 feet deep, its mean

depth 1s only 9.5 feet. - In order to assess the potentlal_ envuonmental impacts of the project, the
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‘county tabléd the CUP application and ordered the completion of an environmental-
 assessment worksheet (EAW).

In January 2003, the county completed the final EAW for the project. . The EAW is 22
pages in length and includes 18 éxhibits. It discusses a number of the potential environmental |
effects of the proposed project and provides information on the project magnitude, permits and
approvals required, land use, fish and wildlife concerns, impacts on water resources, water use,
erosion and sedimentation, water quality, wastewater, geologic hazards' and soil conditions,
traffic, and .other pollution concerns. The EAW explains how the projeét will be subject to
approximately 17 permits by the local, state, and federal government. The document concludes
that “[rJeasonable mitigation measures are proposed which may reduce or eliminate the potential
for significant environmental impacts.”

Required f)ublication and public notice were given, and -the 'countSf’s planning
commission entertained publié review and comments pursuant to Minn. R. 4410.i500, 7'.1600 '
(2003). Several governmental agencies commented on the project, including .the DNR, the U.S.
Fish and Wildlife Service (USFWS), and the Minnesota Poliutio_n Control Agency (MPCA).
The DNR recommended that an EIS “should be ordered because of the potential for significant
adverse effects on the aquatic resources of the lake.” (Emphasis omitted.) The DNR made this
recommendation because the lake “is very shallow, the project is in one of the moré sensitive
shallow areas of the lake, it is of large size, and the increased boat traffic has the potsntial_to"
have significant adverse impa{cts on the fish and wildlife habitat.” ‘But the DNR also highlighted
ten “design features that tend to reduce [environmental] imj_:;acts when compared to _typicall
shoreline dévelopment that occurs on many Mil_mesota lakes..’_’ o

' Thé USFWS concurred in recommending an EIS, “[g]ivéﬁ the potential for adverse. |
f__:nvironmental impacts related to the proj.c.act.” More speciﬁcaily, it'éxpiained, “[t]he sensitivity
of shallow water bodies to felaﬁvely srhall amour_xts of pollqtanté combined w1th the scope of the :

- project may have significant detrimental ef_fects' on water qﬁality in Dead Lake.”

"http://www.deadlake.org/Quest_for_EIS/Dcad_Lake;EIS.hfm_ SRR . 82/2005
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In response to numerous comments and information submitted, the county planning .
| comumission held public meetings for the purpose of determining whether an EIS was necessary
for the project. Based on the evidence and testimony presented at the public hearings.
responding to the EAW, the planning commission determined that an EIS. was not necessary for
the project. The planning commission prepared findings of fact to support its negative -
declaration and concluded that the development project “does not have potential for significant
environmental effects.” It recommended that the county’s board of_ commissioners (th¢ board)
order a negative declaration that an EIS would not be necessary for the project to move forward.

- The board then reviewed and considered the planning commission’s recommendation,
and uvltimately determined that there was no potential for significant environmental effecté with
a proposed mitigation plan in place. Oﬁ April 1, 2003, the board issued a final negative EIS

declaration. Within a month, it 'approved the CUP with a nﬁmber- of 'conditions,. as

21

recommended by the pianning commission.

After the negative ELS declaration was issued but before Wastewater—ﬁeannent-éystem
pérmits were issued by the MPCA, the developers advised that high levels of nitrates existed in
the groundwater, well above the 10 parts per million permitted by state and federal regulations.
See Minn. R. 4720.0350_ (2003)- (incorporating 40 C.F.R. § 141.11 (2003) (regulatiﬁg maximum
content levels for inorganié bhemicals sﬁch as nitrates)). This newly discovered infoﬁnétion
was not part of the record considered by the board. o

Pursuant to Minn. Stat. § 116D.04, subd. 10 (2004), appeﬂant sought judicial review of
the board’é negative declaration under the Minnésota Environm_ental Policy Act (MEPA).[31 In
reSponse, respondents moved for sﬁmmary judgment, seeking to dismiss appellant’s amended
complaint. The diétrict court granted respondents” motion and dismissed appellaﬁt’.s complaint,
concluding that “ft]here is éubstantial evidence in the record to support the [flindings and. [d].
ecisions of [the board] in its deterﬁﬂnation that no EIS was requ_ired‘ or neces_é.ary' for the projeét Z

[at] issue.” It further determined that the board did not act in an arbitrary or capricious manner

h_ttp:.//_www.deadlake.0rg/Quest_for_EIS/Dcad._Lakc_EI_S.__htm‘ o _ | o - 8/2/2005
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in denying appellant’s request for an EIS and that the board considered all of the potential
problems inherent in the project. This appeal follows.
DECISION
Appellant challenges the county board’s negative declaration, which determined that an
' EIS for the proposed development would not be necessary. Despite appellant’s argument to the
céntra;ry, our standard of review is well established.&]' When reviewing a district court’s
summary judgment affirming an agency’s negative declaration regardiﬁg the need for an EIS,
we focus “on the proceedings before the decision-making body ..., nqt the findings of the
[district] court.” Iron Rangers for Responsible Ridge Action v. Iron Range Res., 531 N.w.2d
874, 879 (Minn. App. 1995) (quotation omitted), review denied (Minn. July 28, 1995). “Agcncy.
decisions are reversed only when they reflect an error of law, the findings are arbitrary and
capricioﬁs, or the findings are unsupported by substantial evidence.” White v. Minn. Dep’t of
Natural Res., 567 NNW.2d 724, 730 (Minn. App. 1997) (quotation Qmitted), _reﬁiew. denied
(Miml. Oct. 31, .1997); see also Minn. Stat. § 14.69 (2004) (éodifying t;,he standard of reviev.v)_.:
This court has previously explained when adminis.trative__rulings are arbitrary and - |

capricious:

An agency’s decision is arbitrary and capricious if the agency relied
on factors the legislature never intended it to consider, if it entirely
- failed to consider an important aspect of the problem, if it offered an
explanation for the decision that runs counter to the evidence, or if
the decision is so implausible that it could not be ascribed to a
- difference in view or the result of agency expertise. :

Pope County Mothers v. Minn. Pollution Control Agency,- 594 N'.'W._Zd 233, 236 (Minn. App.

1999). In addition, “substantial evidence” means:

1. Such relevant evidence as a reasonable mind rmght accept as
~ adequate to support a conclusion;
2 More than a scintilla of evidence;
3 More than some evidence;
4. More than any evidence; and _
5 - Evidence considered in its entirety.

 http/fwww.deadlake.org/Quest_for_EIS/Dead_Lake EIShtm * - 8272005
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White, 567 N.W.2d at 730. If the county engaged in reasoned decision-making, this court will
affirm even if it may have reached a different conclusion had it been the fact-finder. Id. This
court will intervene only where there is a “combination of danger signals [that] suggest the
agency has not taken a ‘hard look’ at the salient problems,” Pope County Mothers, 594 N.W.2d
at 236 (alteration in original) (quoting Reserve Mining Co. v. Herbst, 256 N.W.2d 808, 825
(Minn. 1977)), and the decision lacks “articulated standards and reflective findings.” White, 567

- N.W.2d at 730 (quotation omitted). While this is true, we are aiso ﬁﬁndful of the _fact that “[t]he
role of a court in revieWing the sufficiency of an agency’s consideration of énvironmer_ltal
factors i1s a imited one . . . .” Minn. .Ctr. for Envil. Advoéacy v. Minn. Pollution Contfol A_gency,' '
644 N.W.2d 457, 465 (Minn. 2002) (quoting Vermont Yankee Nuclear Power Corp. v. Natural |
Res. Defense Council, Iﬁc., 435 U.S. 519, 555,98 S. Ct. 1197, 1217 (1978)). |
Appellant argues that the board ignored a variety of evidence in the record and
improperly determined that the potential for sigﬁiﬁcant environniental impacté was subject to
further permitting and regulatory control when it issued_ a negative declaiation that further
environmental study was not necessary. Preliminarily and fbr_ contextual purposes, we note that
an EAW is a “brief document prepared in worksheet format which is designed tolrapidly assess
the environmental effects which may be associafed with a propose;d project.” Minn. R.
4410.1000, subp. .1 (2003). An EAW is intended to help determine-if aﬁropoéed project will
require an EIS, and if so, to help deﬁﬁe its scopé. Id. “Where there is'poténtial'for' significant :
environmental effects resulting from any ﬁlajor governmental '_ action, the action shall be
preceded by a detailed [EIS] prepared by the responsible governm_entall unit.” Minn. Stat. §  |
116D.04, subd. 2a (2004); see .also Minn. R.'4410_.1700, subp. 1 (2003) (requiring an EIS for o
- projects that have the “potential for signiﬁcanf environmént_'al cffeéts”)_. In determining whethér- -
a proposed project has the poténtial for s.ign.i'ﬁc_ant chiionméntal -'eff_ects, the respdnsible :

governmental unit (RGU) must consider four factors:

A. type, €xtent, and reversibility of environmental effects; :

. http://w_ww_dead]ake.org/Quest_for__EIS/Dead_L_qke__E_IS._htrn_- ‘_ SRR . 8272005
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- B. cumulative potential effects of related or anticipated future

projects;

C. the extent to which the environmental effects are subject t0
mitigation by ongoing public regulatory authority; and

D. the extent to which environmental effects can be anticipated

and controlled as a result of other available environmental
studies undertaken by public agenc1es or the project proposer
including other EISs. '

| Minn. R. 4410.1700, subp. 7 (2003).

In an EAW guidebook, the Minnesota Environmental Qu_ality Board explains that “[t]he
third criterion is frequently the mein jus_.tiﬁcation for why an EIS 1s not required. Projects often
have impacts that could be .signiﬁcant if not for permit conditions end other aspects of public
regulatory author'ity.” ‘Minn. Envtl. Quality Bd., EAW Guidelines: Preparing Environmental

Assessment Worksheets 3 (Feb. 2000). The administrative rules define “mitigation” as:

A. avoiding impacts altogether by not undertakmg a certain
_ pIOJect or parts of a project;
‘minimizing impacts by hmitmg the degree of magmtude of a
project;
rectifying impacts by repairing, rehabihtatmg, or restoring the
affected environment;
reducing or eliminating impacts over time by preservation
and maintenance operations during the life of the project;
compensating for impacts by replacing or pr0v1d1ng
substitute resources or environments; or |
- reducing or avoiding impacts by 1mpiementat10n of polluhon
prevention measures.

M MY AW

Minn. R. 4410.0200, subp. 51 (2003). If the RGU determines that a proposed project does not -
- have the potential for signiﬁcant effects, it will issue a nega'ti\ie declaration and an EIS Will..rlxot.
* be required. See Minn. R. 4410.1700, subp. 3 (2003) S |

- Given our deferential standard of review in exammmg the decisions of admlmstrative
agencies, we haveloften refrained from ordering an EIS once an RGU has made a negative
declar_&tion,- But in Trout Unlimite'd, Inc. v. Minn. Dep’t of Agric., 528 N.W.Zd 003 (Minn. App..

| 1995),'review'dén_ied (Minn. Apr. 27, 1995), we reversed the Commissioner of Agriciﬂture’_s :

http://www.deadlake.org/Quest_for_EIS/Dead_Laike;EIS_.htni o e 8/2/2005
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negative declaration for a proposed irrigation project bordering a trout st:reatn and remanded for
preparation of an EIS. In that case, as here, several govemtnent-agencies expressed concern
about the proposed irrigation project. Id. at 905-06. | We ultimately reversed the RGU’s
negative declaration because of the cumulative effects of future projects and the potential impact
of chemigation and fertigation on the stream. Id. at 908. As to the potential environmental
~ impact of chemigation and fertigation, the RGU recognized the significant impact that irrigation
chemicals could have on the nearby stream, but deferred or mitigated regulation of such impaets
to future permitting processee. Id. at 908-09. In reversing the RGU, we explained the flaw in its

decision not to require an EIS:

[T]he irrigation project would go forward w1thout an EIS and in the
event significant environmental effects did occur, the [RGU] would
then rely on monitoring or restrictive permitting procedures to
reduce or eliminate those deleterious effects. The very purpose of an

EIS, however, is to determine the potential for significant
environmental effects before they occur. By deferring this issue to
later permitting and monitoring decisions, the [RGU] abandoned {its]
duty to require an EIS where there exists a potential for significant
environmental effects. : :

Id. at 909 (quotation omitted) '(emphasis in original.)'.' In Trou_t_ Unlimited, we. therefore
concluded that the RGU etred When' it relied on future regniatory .efforts to co.n.trol or remedy
potential envitonmental problems when the EAW failed to adequately ‘identify and analyze the
expected problems. Id. | o | |

The record before us suggests that the county similarly erred when it ooncluded that “[t] '
here are adequate and appropriate state and local regulati“ons governing tllle' activities of thlS
project that will limit and control the envnonmental effects.” Appellant attacks the board’
flI‘ldlIlgS on a number of grounds 1nc1ud1ng (1) the pro;ect descripnon and magnitude, (2) the
reduction in the number of umts and boat shps (3) the cluster—development de51gn of the'
project, (4) future commerc1a1 uses, (5) boatmg 1mpacts and (6) dockmg fac111t1es We need not '

address each of appellant s concerns here and 1nstead focus only on the county’s determmation

http://www.deadl_ake.org/Quest_for_EISfDead_Lake_EIS.htni_~ R ST _8/2/2005
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- regarding the environmeﬁtal effects of increased boating activities.

While not determinative of the need for an EIS, the expert recommendations of
specialized governmental agencies can be helpful in highlighting the deficiencies in an EAW.
In a letter to the county, the DNR highlighted that “[bloat traffic in shallow lakes or in shallow |
portions of lakes has been conclusively established by numerous well-done studies to cause a
nutnber of potentially serious impacts. The EAW did not contain an evaluation of the likelihood
of occurrence of [boat traffic] impacts, or a description of them.” (Emphasis added.)' The DNR

then listed a number of impacts that can oceur 'from.increased boat traffic, including: (1)
disruption of bottom sediments from propellet and other tutbulence, (2) an increase 111
phosphorous concentrations, (3) damage to emergent and submergent aquatic vegetation in
shallow areas, (4)'wak_e-caused disturbances of over-water bird nesting and shorelines, and (5)
disturbanee of water-bird and waterfowl species. The USFWS also expressed its cohcerns, “leg]
iven. the potential for adverse environmental impactS_ related to the project.” | Speeiﬁcally, it
explained that “the sensitivity of shallow water bodies to reiatively'small .a.hmunts of pollutants
combined with the scope of the project may ha\te- significant detrimental effecta'on water quality
in Dead Lake ” The county, however, concluded that it could niitigate any si.gniﬁeant adverse
- effects by 1mp1ement1ng certain boatmg recommendatlons of the DNR and by 1ts concurrent
'authonty with the DNR to “mitigate the environmental effects of boatmg through their ongomg
regulatory authorlty to enact boating restncttons on the lake.
| It is true that the county and DNR' have statutory authonty to regulate boat usage on.
Mlnnesota lakes. See Minn. Stat. § 86B 201 (2004) (permitting pohncal subdivisions to adopt
regulations relating to the use of waters of the state); Minn. R. 6110. 3400 (2003) (giving the
DNR ]urlsdlctlon to regulate a body of water when so requested by a pohucal subd1v131on of the o

~ state). For example a county board may, among other thmgs

(5) . limit the types and horsepower of motors used on the
hody of water; : _
6) hmlt the use of the body of water at various tirres and the use

http://www.deadlake.0rg/Quest_forfEIS/Dead_Lake_EIS.ht_m' SRR o - 8/2/2005
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of various parts of the body of water;

(7)  regulate the speed of watercraft on the body of water and the -
conduct of other activities on the body of water to secure the
safety of the public and the most general public use; and

- (8) contract with other law enforcement agencies to pohce the
body of water and its shore.

Minn. Stat. § 86B.205, subd. 5 (2004).

But the county failed to explain how it would implement such boatmg regulations. While
the county did not “entirely fail{] to consider an important aspect of _t_he problem” in the EAW, it
did “offer[] an explanation for the decision that [ran] counter to the evidence” in deferring this
issue _.to its own authority to impose boating restrictions on the lake at some point in the future
without cornplete information. Pope County Mothers, 594 N.W.2d at 236. Accordingly, it was
arbitrary and capricious for the county to rely on some nebulous “ongoing regulatory authority”
in the form of its own ability to enact restrictions that _did not yet exi.st at the time of the negative
* declaration Wherr the effects of the increased boat usage had not yet been ade(iuately addressed.
In this respect, the proposed mitigation measure tha_t the county -and DNR “have the ability to
mitigate the environmental effects of boating through their ongoing regulatory authority” .Was
inadequate as nothing “more than oiere vague statements of good intentions.” Iron Rangers,
531 N.W.2d at 881 (citing Audobon Soc’y v. Dailey, 977 .F_.2d 428, 435-36 (8th Cir. 1992)). -
Moreover, we fail to see how the county will .be able to impose any kiﬁd of rrl_eaningfﬁl boating
restrictions with plans for more than 100 new boat slips on an extremely shallow iake I_when the
effects of the increased boating activity have not 3:ret been rneaningfully. studied and the county
failed to adequately articulate hoW it would effectively_use its regulatory alithority to mitigate
the possrble environmental impact of the project. The finding of the eoonty that it could
mitigate the potentlal for 31gmﬁcant envuonmental effects was therefore unsupported by
substantial evidence in the record. thte 567 N.W.2d at 730.

As the supreme court has made cIear ‘preparing an EAW makmg the decrsmn whether _

the EAW requires an EIS, and the ultimate preparation of an EIS are ess_entlally an information
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gathering and analytical pfocéss.” an Ctr. For Envtl. Advocacy, 644 N.W.2d at 468
(citing Minn. Stat. - § 116D.04, subds. la(c), 2a (2000)). In interpreting the Nétional_
Environmental Policy Act (NEPA)—the federal equivalent of MEPA—the US Supreme Court
has explained, “[i]f the adverse environmental effects of the proposed action are adequately.

identified and evaluated, the agency is not constrained by NEPA from deciding that other values

‘outweigh the environmental costs.” Robertson v. Methow Valley Citizens Council, 490 U.S.

332, 350, 109 S.Ct. 1835, 1846 (1_989) (emphasis added). We determihe that the adve;se.
environmental effects of the project here have not been adequately identified and evaluated in
sufficient detail. We therefore reverse and remand for a more comple..te study of the"
environmental consequences of the proposed_ development on Dead Lake, fully examining each_
of the issues originally raised in the EAW, but with particular attention paid to that which was
virtually absent in the EAW—the impact of increased boating activities. 'See Minn. R.
4410.2300 (2003) (listing the content req.uirements of an EIS).

Finally, appellant also argues that this case must be reversed and remanded to the county
for further f_eview because the developer failed to disclose to the county thaf high levels of

groundwater nitrates existed in Dead Lake. 'According to appella.ht, “when the MPCA imposed -

a 10 parts per million nitrate limit on effluent, the developer immediatély responded by stating -~

that it -alrea'dy knew of the existence of nitrates in the ground water at the level of 40 parts per

~ million.” Appellant claims that this already high level of nitrates will only be exacerbated by (1)

the lateral flow of wastewater, resulting in a diséharge of nutrient-rich water into the lake; (2)

“daylighting,” or the pushing of nitrate-contaminated water into the lake; and (3) phosphates that

- will be discharged from the lake sediment caused by an increase in boat usage. But given our

decision to require an EIS, we need not address this issue and order that the_county consider this
information as well when completing the EIS.
Given our restrictive standard of review, we do not reach our conclusion lightly and

emphasize that this decision is based on the peculiar factual circumstances of this 'parti_cular_ |
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case, where a most important component of the effects of this development—the effects
of increased boating usage—was not adequately analyzed at the EAW stage of environmental |
review. Moreover, we do not substitute our jndgment for that of the county’s. But if judicia_l
review is to mean anything, the judiciary must require RGUs to adequately analyze the poten‘dal
for significant environmental effects in the EAW and ensure that such effects can be properly
mitigated by the ongoing regulatory authority of other governmental agencies before issning
negative declarations denying further environmental review. While we agree with our
observation in White that “[iJt 1s difficult to irnagine a situation where there would not be.
additional information that could be inclnded in an EAW,” giyen the heightened public-water
classification of Dead Lake as a natural-environment lake and the potential for significant
environmental effects caused by increased boating activity on the lake as a result of this project,
it is necessary for the county to further study the effects of increased boating activity by way of
an EIS. 567 N.W.2d at 735. We therefore'reverse_and remand to the county for preparatiOn _of.
an environmental-impact statement. | | | |

Reversed and remanded.

uThe number of res1dent1al dwelhng units has since been reduced to 139.

2 Appellant has since challenged the board’s approval of the CUP in a separate actlon See
Dead Lake Ass’n v. Otter Tail County, No. A03-750, 2004 WL 422570 (Minn. App. Mar. 9,
2004), review granted (Minn. May 26, 2004). This. court reversed and remanded, concluding
that “the county failed to make adequate findings on its decisions to grant the CUP” and
- directing the board to “make a record indicating the basis for its decision.” Id. at *1, *4. The
supreme court granted review and oral argument was heard on November 30, 2004, on the issue
of whether the CUP violated state regulations regarding cluster development on natural-
environment lakes. |
 In its third case before the anesota appellate courts, appellant also challenges the -
MPCA’s grant of a permit for a wastewater-treatment system for the pro_]ect See Dead Lake
Ass’nv. Comm’r of Minn. Pollution Control Agency, No. A04-483. -
Finally, we understand that the Minnesota Center for Environmental Advocacy (MCEA)
has instituted a third-party MERA action in the district court to further challenge this-
development pI‘O_]eCt _

Bl Appellant 0r1g1nally filed a complamt under both MEPA and MERA but later voluntanly -
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dismissed the MERA claim with prejudlce But as mentioned in footnote 2, a third party has .
recently filed a lawsuit against the developer under MERA.

4l Appellant argues for a heightened standard of review of “greater caution, and less deference”
to the responsible governmental units when they “reject[] the advice and warnings presented by
[] agencies charged with protecting the environment[.]” But appellant cites no authority
supporting this new standard, and we decline to adopt it.
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